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(Complaint and exhibits all filed December 2, 1958) 


Complaint for Review, for Declaratory Judgment, 
and for Injunctive Relief 


The plaintiff for its complaint represents as follows: 


1. The plaintiff is a corporation incorporated under the 
laws of the State of California and has its principal offices 
in the State of California. 


2. The defendant is the Secretary of the Interior of the 
United States and, as such, is charged with the adminis- 
tration of the laws governing public domain lands of the 
United States, including Chapter 6, Title XXXII, Revised 
Statutes of the United States, as amended and supple- 
mented, 30 U.S.C. 22 et seq. (commonly known as the United 
States Mining Laws) ; the Mineral Leasing Act of Febru- 
ary 25, 1920, 41 Stat. 437, as amended, 30 U.S.C. 181 et seq.; 
and the Act of August 13, 1954, 68 Stat. 708, 30 U.S.C. Supp. 
IV, 521 et seq. The official residence of the defendant is 
the District of Columbia. 


3. The matter in controversy, exclusive of interest and 
costs, exceeds $3,000.00. 


4. The jurisdiction of this Court is invoked under Title 
11, Section 306 of the District of Columbia Code, and upon 
the further ground that the application, construction and 
interpretation of the Federal Constitution and Federal 
statutes and regulations are involved and required. Plain- 
tiff seeks relief under the terms of Section 10 of the Admin- 
istrative Procedure Act (5 U.S.C. 1009) and under the terms 
of 28 U.S.C. 2201, 2202, relating to Declaratory Judgments. 


The Court has jurisdiction also by virtue of its inherent 
power to grant injunctive relief in the premises. 


5. This case involves defendant’s unlawful and arbitrary 
action in: 
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a. Refusing to issue a patent to plaintiff pursuant to its 
application for mineral patent Colorado 07667 embracing 
40 valid subsisting oil shale placer mining claims covering 
6410.07 acres in sections 21, 22, 23, 24, 25, 26, 27, 34, 35, and 
36, Township 4 South, Range 95 West, and section 4, Town- 
ship 5 South, Range 95 West, 6th P.M., Colorado, despite 
the fact that plaintiff had fully completed its patent ap- 
plication proceedings in compliance with the United States 
Mining Laws and regulations and had earned equitable title 
on June 15, 1954, when the purchase price was paid and 
a formal receipt was issued by defendant’s subordinate. 


b. Refusing to cancel forthwith oil and gas lease Colo- 
rado 03022 issued by defendant’s subordinate to Ramon P. 
Colvert effective November 1, 1951, in so far as it covered 
lands, hereinafter referred to as the lands in controversy, 
which were not available for oil and gas leasing because 
previously segregated from the public domain by virtue of 
having been included in 10 of the 40 valid subsisting placer 
mining claims that are encompassed by plaintiff’s appli- 
cation for mineral patent, and in erroneously granting 
an extension of the oil and gas lease effective November 
1, 1956, in so far as it covered said lands in controversy 
in derogation of plaintiff’s equitable title to the lands 
in controversy which passed to it on June 15, 1954, when 
the patent application proceedings were completed and 
the purchase price was paid. 


The lands in controversy are identified and described 
in Paragraph 6 of this complaint. 


c. Refusing to rule that upon Colvert’s failure to file an 
adverse claim during the 60-day period of publication of 
plaintiff’s application for mineral patent, as required by 
Section 2325, Revised Statutes, 30 U.S.C. 29, plaintiff is 
entitled to a patent and that no adverse claim exists, and 
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that thereafter no objection from third parties to the issu- 
ance of a patent shall be heard. 


d. Refusing to rule that an oil and gas lessee is in the 
eategory of those who must file an adverse claim against 
a mining claim during the period of publication of an ap- 
plication for mineral patent, as required by 30 U.S.C. 29, 
or lose whatever rights in the land the oil and gas lessee 
may claim. 


e. Applying retroactively to plaintiff’s application for 
mineral patent an Act of Congress approved August 13, 
1954, supra, hereinafter referred to as Public Law 585, 
and, in particular, section 7 of that Act, 30 U.S.C. 527, so 
as to deprive plaintiff of valuable property rights with- 
out due process of law in violation of the Fifth Amend- 
ment of the Federal Constitution, despite the fact that ap- 
proximately two months prior to the enactment of Public 
Law 585 plaintiff had fully completed its patent applica- 
tion proceedings in compliance with the United States 
Mining Laws and regulations and had earned equitable title 
to the lands in controversy on June 15, 1954, when the pur- 
chase price was paid and a formal receipt was issued by 
defendant’s subordinate. 


f. Holding that Colvert and others alleging rights un- 
der the Mineral Leasing Act of February 25, 1920, as 
amended, supra, may invoke section 7 of Public Law 585, 
supra, and initiate proceedings thereunder against plain- 
tiff so as to deprive plaintiff of valuable property rights 
without due process of law in violation of the Fifth Amend- 
ment of the Federal Constitution, despite the fact that Pub- 
lic Law 585 was enacted into law approximately two months 
after plaintiff had fully completed its patent application 
proceedings in compliance with the United States Mining 
Laws and regulations and had earned equitable title to 
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the lands in controversy on June 15, 1954, when the pur- 
chase price was paid and a formal receipt was issued by the 
defendant’s subordinate. 


g. Holding that Public Law 585 is applicable and that 
Colvert and others alleging rights under the Mineral Leas- 
ing Act of February 25, 1920, as amended, supra, may 
invoke section 7 of Public Law 585 and initiate proceedings 
thereunder against plaintiff despite the fact that both Col- 
vert and plaintiff are asserting title to the Leasing Act 
minerals underlying the lands in controversy. 


h. Requiring plaintiff to commence a contest against 
Colvert’s oil and gas lease under the Rules of Practice of 
the Department of the Interior, 43 CFR 221.51 et seq., 
and to assume the burden, at great additional expense and 
without possibility of recoupment, of showing the validity 
of the mining claims at a hearing or suffer the rejection of 
its application for mineral patent, despite the fact that 
plaintiff had fully completed its patent application proceed- 


ings in compliance with the United States Mining Laws 
and regulations, including the submission by affidavit of 
all proofs required thereunder, and had earned equitable 
title to the lands in controversy on June 15, 1954, when 
the purchase price was paid and a formal receipt was issued 
by the defendant’s subordinate. 


6. The lands in controversy were located during the year 
1918 by plaintiff’s predecessors in interest as valid placer 
mining claims under the applicable mining laws of the 
United States and of the State of Colorado then in force 
and effect, all of which is set forth in plaintiff’s applica- 
tion for mineral patent referred to in paragraph 11 hereof. 
The mining claims and the lands covered thereby are iden- 
tified and described as follows: 
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Name of claim Description of lands 
T.48.,R. 95 W., 6th P.M., Colorado 


Sec. 21—NW%4 
Sec. 21—SW% 
Sec. 21—NE%4 
Sec. 21—SE%4 
Sec. 22—NW14 
Sec. 22-SW4 
Sec. 22—NE4, 
Sec. 22—SE%4 
Sec. 27—NW4 
Sec. 27—NE% 


Betty No. 
Betty No. 
Betty No. 
Betty No. 
Betty No. 
Betty No. 
Betty No. 
Betty No. 
Edna No. 
Edna No. 


WeroanNnanPrh WOW FH 


Containing a total of approximately 1600 acres. By 
mesne assignments from its predecessors in interest plain- 
tiff has acquired and is the owner of the mining claims em- 
bracing the lands in controversy. 


7. The Mineral Leasing Act of February 25, 1920, supra, 


in effect superseded the United States Mining Laws in part 
by providing that deposits of oil shale, oil, gas, and certain 
other minerals shall thereafter be subject to disposition 
under permit and lease as therein prescribed. As to valid 
claims in existence on February 25, 1920, Section 37 of that 
Act, 41 Stat. 451, 30 U.S.C. 193, provides, in pertinent part, 
as follows: 


‘hat the deposits of coal, phosphate, sodium, oil, oil 
shale, and gas, herein referred to, in Jands valuable for 
such minerals, * * * shall be subject to disposition only 
in the form and manner provided in this act, except 
as to valid claims existent at date of passage of this 
act and thereafter maintained in compliance with the 
laws under which initiated, which claims may be per- 
fected under such laws, including discovery.”’ 
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8. Prior to the location in 1918 of the lands in contro- 
versy as valid placer mining claims, said lands were vacant 
and unappropriated public lands of the United States open 
to exploration and purchase pursuant to the provisions of 
the United States Mining Laws, supra. Upon the location 
in 1918 of the lands in controversy as valid placer mining 
claims, said lands became segregated from the public do- 
main so as to preclude the subsequent acquisition of any 
rights by others. When plaintiff completed its patent ap- 
plication proceedings in compliance with the United States 
Mining Laws and regulations and acquired equitable title 
on June 15, 1954, upon payment of the purchase price and 
issuance of a formal receipt by defendant’s subordinate, 
the lands in controversy ceased to be a part of the public 
domain for all purposes and, thereafter, the United States 
held the legal title in trust for plaintiff. 


9. Effective November 1, 1951, the Denver land office of 
the Bureau of Land Management purported to issue oil 
and gas lease Colorado 03022 to Ramon P. Colvert for a 
primary term of 5 years pursuant to his lease offer which 
was filed on June 6, 1951. Upon the expiration of the pri- 
mary term of the lease, Colvert was granted a 5-year ex- 
tension effective November 1, 1956. A portion of the lands 
in Colvert’s lease conflicts with the 10 prior valid sub- 
sisting oil shale placer mining claims, identified and de- 
scribed in Paragraph 6 of this complaint, which are in- 
cluded with other prior valid mining claims in plaintiff’s 
application for mineral patent. 


10. Lands included in prior valid subsisting mining claims 
are segregated from the public domain so as to prevent sub- 
sequently acquired rights from attaching thereto. The pur- 
ported issuance of an oil and gas lease to Colvert to the 
extent of the lands included in the 10 prior valid subsist- 
ing mining claims held by plaintiff and the extension of 
Colvert’s lease in the face of the completion of the patent 
application proceedings and the passing of equitable title 
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to plaintiff were contrary to the decisions, rulings, and 
established administrative policy and practice of the De- 
partment of the Interior and in violation of the express 
and mandatory provisions of the applicable statutes and 
regulations. 


11. On January 6, 1954, plaintiff filed with the Denver 
land office of the Bureau of Land Management an appli- 
cation for mineral patent Colorado 07667 for, among other 
lands, the lands in controversy. With the application were 
filed all the supporting documerits and proofs required by 
the United States Mining Laws and the regulations of the 
Department of the Interior, 43 CFR, Part 185. 30 U.S.C. 
29 provides, in pertinent part, as follows: 


“Tf no adverse claim shall have been filed with the 
Manager of the proper land office at the expiration of 
the sixty days of publication, it shall be assumed that 
the applicant is entitled to a patent, upon the payment 
to the proper officer of $5 per acre, and that no adverse 
claim exists; and thereafter no objection from third 
parties to the issuance of a patent shall be heard, ex- 
cept it be shown that the applicant has failed to comply 
with the terms of this chapter.” 


30 U.S.C. 37 provides for payment at the rate of $2.50 
per acre for placer claims. As required by 30 U.S.C. 29, 
notice of the application for mineral patent was duly pub- 
lished for a period of 60 days, which publication was con- 
cluded on June 2, 1954. No adverse claims of any kind 
were filed during the 60-day period of publication, where- 
upon plaintiff submitted to the Denver land office proof 
of publication, proof of continuous posting, proof of sums 
paid and application to purchase accompanied by the pur- 
chase price in the amount of $16,027.50. On June 15, 1954, 
the Denver land office issued its formal receipt evidencing 
paying of the purchase price. At no time during this entire 
period did defendant’s subordinates voice any objection 
to plaintiff’s patent application proceedings. Equitable 
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title to the lands encompassed by the patent application 
proceedings, including the lands in controversy, passed to 
plaintiff on June 15, 1954, when the purchase price was 
paid and a formal receipt was issued by defendant’s sub- 
ordinate. 


12. On November 22, 1954, more than five months after 
plaintiff had completed its patent application proceedings 
and paid the purchase price, Ramon P. Colvert filed a docu- 
ment with the Denver land officer requesting ‘‘that all 
further proceedings in the matter of said application for 
patent be stayed until (a) the procedure specified in Sec- 
tion 7 of Public Law 585 has been performed or (b) a hear- 
ing has been ordered by the Bureau of Land Management 
or other appropriate department officer or bureau of the 
Department of the Interior in which there may be decided 
the manner in which the respective rights of deponent and 
Union Oil Company of California may be administratively 
presented.’? By decision of February 1, 1955, the Man- 
ager of the Denver land office denied Colvert’s request for 
a stay of the patent application proceedings, stating, in 
pertinent part, as follows: 


“The Regional Solicitor’s office in an opinion dated 
January 13, 1955, takes the position that sec. 7 of Pub- 
lic Law 585, 83 Congress, 2d session (68 Stat 708) may 
not be invoked in the circumstances. The opinion re- 
cites that the purpose of the procedure of sec. 7 is to 
extinguish old, inactive, or unidentifiable mining claims, 
that sec. 7 is solely designed for conflicts between 
leasable and locatable minerals, and that sec. 7 has 
no applicability to situations, such as the instant one, 
where both the mineral patent applicant and the oil 
and gas lessee are both seeking the oil and gas.’’ 


(A eopy of the Manager’s decision of February 1, 1955, is 
made a part hereof as Exhibit A.) 
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13. Thereafter, Colvert filed an appeal to the Director, 
Bureau of Land Management, from the Manager’s deci- 
sion of February 1, 1955. By decision of June 28, 1957, 
the Acting Director reversed the Manager, holding: 


“SYLLABUS—An oil and gas lessee may invoke the 
procedure outlined in Section 7 of Public Law 585 
(68 Stat. 711) to obtain a determination of the right 
of mining claimants under unpatented oil shale placer 
claims to leasable minerals, including oil and gas 
deposits, in the same lands.’’ 


(A copy of the Acting Director’s decision is made a part 
hereof as Exhibit B.) 


14. Plaintiff then filed an appeal to the Secretary of the 
Interior from the decision of the Acting Director, Bureau 
of Land Management. On May 28, 1958, the Solicitor of 
the Department of the Interior, acting under the authority 
of the defendant Secretary of the Interior, affirmed the 
Acting Director, Bureau of Land Management, and ren- 
dered a decision adverse to plaintiff. (A copy of the Solici- 
tor’s decision of May 28, 1958, is made a part hereof as 
Exhibit C.) In this decision the Solicitor held in substance 
that section 7 of Public Law 585 applies to all conflicts be- 
tween a lessee, applicant, permittee, or offeror under the 
mineral leasing laws and a claimant under the mining laws, 
including mining claims such as plaintiff’s which were 
located prior to the Mineral Leasing Act of February 25, 
1920, supra, for minerals thereafter made subject to dis- 
position only under the mineral leasing laws; that the 
completion of patent application proceedings, even through 
the issuance of a final certificate, does not prevent the 
Department or others from attacking the validity of a 
mining claim; that an oil and gas lessee is not in the cate- 
gory of those who must file an adverse claim against a 
mining claim during the period of publication of notice of 
an application for patent to a mining claim; that Colvert, 
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as a lessee under the mineral leasing laws, is qualified to 
initiate proceedings under section 7 of Public Law 585 
and that plaintiff, as a claimant under an unpatented min- 
ing claim, must respond or suffer the consequences; that 
no hearing will be held under section 7 of Public Law 585 
until plaintiff’s application for mineral patent has been 
disposed of; and that plaintiff is directed to file a contest 
against Colvert’s oil and gas lease within 30 days from 
receipt of the decision or suffer the rejection of its appli- 
cation for patent. (A slip copy of Public Law 585 is made 
a part hereof as Exhibit D.) 


15. On July 16, 1958, plaintiff filed with the Solicitor of 
the Department of the Interior a petition for reconsidera- 
tion of his decision of May 28, 1958. By letter of Novem- 
ber 3, 1958, the petition for reconsideration was denied by 
the Acting Solicitor. (A copy of the Acting Solicitor’s let- 
ter is made a part hereof as Exhibit E.) 


16. Under the Rules of Practice of the Department of 


the Interior, 43 CFR, Part 221, the plaintiff has exhausted 
the administrative remedy. 


17. The actions of the defendant in failing to issue a 
patent to plaintiff pursuant to its application for mineral 
patent following completion of the patent proceedings by 
payment of the purchase price and the issuance of a formal 
receipt by defendant’s subordinate; in refusing to cancel 
Colvert’s oil and gas lease Colorado 03022 to the extent 
of the lands included in the prior valid subsisting mining 
claims of plaintiff and in granting an extension of the 
lease notwithstanding that equitable title to the lands in 
controversy had passed to the plaintiff; in refusing to rule 
that Colvert’s failure to file an adverse claim during the 
60-day period of publication of plaintiff’s application for 
mineral patent barred any assertion of right to the lands 
in controversy and left him as a protestant without inter- 
est; in refusing to rule that the retroactive application 
of Public Law 585 to the application for mineral patent de- 
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prives plaintiff of valuable property rights without due 
process of law in violation of the Fifth Amendment of the 
Federal Constitution; in ruling that Public Law 585 may 
be applied retroactively and that Colvert and others claim- 
ing rights under the Mineral Leasing Act of February 25, 
1920, as amended, may invoke the procedure prescribed in 
section 7 against plaintiff notwithstanding that conflicting 
rights are being asserted to the same Leasing Act minerals ; 
and in requiring plaintiff to commence a contest against 
Colvert’s oil and gas lease and to assume the burden, at 
great additional expense and without possibility of re- 
coupment, of showing the validity of the mining claims or 
suffer the rejection of its application for mineral patent, 
are in violation of the rights conferred on plaintiff by the 
United States Mining Laws and regulations, are arbitrary, 
unreasonable and contrary to the spirit, purpose and letter 
of Public Law 585, and are in contravention of the due proc- 
ess clause of the Fifth Amendment of the Constitution. 


18. The defendant’s decision of May 28, 1958, directs and 
requires plaintiff to file a contest against Colvert’s oil and 
gas lease within a time certain or suffer the rejection of 
its application for patent. This requirement by defend- 
ant is unreasonable, arbitrary and capricious; is in vio- 
lation of and contrary to the express and mandatory pro- 
visions of the applicable statutes and regulations; and 
operates to deprive plaintiff of valuable property rights 
without due process of law in violation of the Fifth Amend- 
ment of the Constitution. 


19. Under the terms of Colvert’s oil and gas lease and 
the regulations of the Department of the Interior applica- 
ble thereto, the lessee without prior permission of the de- 
fendant or his subordinates, may not assign the lease (Sec- 
tion 2(m) of the lease terms) or drill for oil and gas (30 
CFR 221.58(a)). However, under the regulations of the 
Department such permission may be granted by defend- 
ant’s subordinates in the local field office. Plaintiff alleges 
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on information and belief that no such permission has yet 
been given. If permission to assign the lease is granted, 
the status quo pending the determination of this law suit 
may be changed to the detriment and damage of the plain- 
tiff and, if permission to drill for oil and gas is granted, 
the value of the lands may be impaired and, in the event of 
discovery of oil or gas, under the law the power to cancel 
the lease may be removed from the defendant (30 U.S.C. 
188), thus defeating the jurisdiction and authority of this 
Court in this case. 


Waenrerore, plaintiff prays: 


1. That defendant be restrained and enjoined pendente 
lite from enforcing the requirement that plaintiff file a 
contest against Colvert’s oil and gas lease Colorado 03022. 


2. That defendant be restrained and enjoined pendente 
lite from approving any assignment of oil and gas lease 
Colorado 03022 or from granting permission to drill under 


said lease or from doing any other acts which will change 
or affect the rights of plaintiff pending the determination 
of this cause. 


3. That the Court review the action of the defendant in 
accordance with the provisions of Section 10 of the Admin- 
istrative Procedure Act (5 U.S.C. 1009). 


4. That it be declared and adjudged that the Act of 
August 13, 1954, Public Law 585, may not lawfully be ap- 
plied retroactively to plaintiff’s application for mineral 
patent Colorado 07667. 


5. That it be declared and adjudged that Section 7 of 
Public Law 585 may not lawfully be invoked by lessees, 
permittees, applicants, and offerors under the mineral 
leasing laws against the claimants of valid subsisting min- 
ing claims located under the United States Mining Laws 
prior to the Mineral Leasing Act of February 25, 1920, 
supra, for minerals thereafter made subject to disposi- 
tion only under the mineral leasing laws. 
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6. That it be declared and adjudged that Section 7 of 
Public Law 585 may not lawfully be invoked by lessees, 
permittees, applicants, and offerors under the mineral 
leasing laws against the claimants of valid subsisting min- 
ing claims located under the United States Mining Laws 
whose applications for mineral patent were filed with the 
Department of the Interior prior to the enactment of Pub- 
lic Law 585. 


7. That it be declared and adjudged that Section 7 of 
Public Law 585 may not lawfully be invoked by lessees, 
permittees, applicants, and offerors under the mineral leas- 
ing laws against the claimants of valid subsisting mining 
claims located under the United States Mining Laws prior 
to the enactment of Public Law 585 and whose applications 
for mineral patent were filed with the Department of the 
Interior prior to the initiation of proceedings pursuant 
to Section 7 of Public Law 585. 


8. That it be declared and adjudged that plaintiff ac- 
quired equitable title on June 15, 1954, to all the lands 
embraced in its application for mineral patent Colorado 
07667 following completion of its patent proceedings by 
payment of the purchase price and the issuance of a formal 
receipt by defendant’s subordinate, and that the United 
States holds the legal title in trust for plaintiff. 


9. That it be declared and adjudged that the defendant’s 
requirement that plaintiff commence a contest against 
Colvert’s oil and gas lease and assume the burden of estab- 
lishing the validity of the mining claims at a hearing or 
suffer the rejection of its application for mineral patent 
is in violation of law and violative of plaintiff’s rights 
under the Fifth Amendment of the Constitution. 


10. That it be declared and adjudged that the failure of 
Ramon P. Colvert, the holder of oil and gas lease Colo- 
rado 03022, to file an adverse claim, as required by 30 
U.S.C. 29, during the period of publication of notice of 
plaintiff’s application for mineral patent Colorado 07667 
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bars Colvert from asserting any rights to the lands in con- 
troversy. 


11. That it be declared and adjudged that the purported 
issuance effective November 1, 1951, of oil and gas lease 
Colorado 03022 for a period of 5 years to Ramon P. Col- 
vert to the extent of the lands included in plaintiff’s appli- 
eation for mineral patent Colorado 07667, and the exten- 
sion effective November 1, 1956, of Colvert’s oil and gas 
lease for an additional period of 5 years, were in viola- 
tion of law. 


12. That the defendant be directed to cancel Colvert’s 
oil and gas lease Colorado 03022 to the extent of the lands 
included in plaintiff’s application for mineral patent Colo- 
rado 07667. 


13. That the defendant be directed to issue a patent to 
plaintiff pursuant to its application for mineral patent 
Colorado 07667. 

14. That the defendant pay to plaintiff the costs of this 
action. 

15. That plaintiff have such other and further relief as 
is just and equitable. 

Max Barase 
710 Sheraton Building 


Washington 5, D. C. 
Tel.: EXecutive 3-6666 


Axort, Turnouist, SperHerD & Dick 
931 Fourteenth Street, Suite 1300 
Denver 2, Colorado 


Attyn CoLe 
Glenwood Springs 
Colorado 
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District of Columbia, ss: 


Max Barash, being first duly sworn, deposes and says 
that he is one of the attorneys for the plaintiff herein, that 
the plaintiff is a resident of Los Angeles, California, and 
is absent from the District of Columbia, that affiant read 
the foregoing complaint by him subscribed and that he 
knows the contents thereof and that the matters and things 
therein stated he verily believes to be true. 


/s/ Max Barase 
Subscribed and sworn to before me this 2nd day of De- 
cember, 1958. 


/s/ Exeanor M. Haicut . 
Notary Public 
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Exhibit A 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

LAND OFFICE 

429 posT OFFICE BUILDING 
P. 0. BOx #1018 
DENVER 2, COLORADO 
February 1, 1955 


Colorado 03022 
Colorado 07667 


DECISION 


Ramon P. Colvert Oil and gas lessee 
The Union Oil Company Applicant for mineral patent 


Application of Colvert for Stay of Proceedings Denied 


On November 22, 1954, Ramon P. Colvert, lessee of oil 
and gas lease, Colorado 03022, filed a document requesting 
that action on the mineral patent application Colorado 07667 
be stayed until (a) the procedure specified in sec. 7 of Public 
Law 585 has been performed, or (b) a hearing has been 
ordered by the Bureau of Land Management ‘‘in which 
there may be decided the manner in which the respective 
rights of deponent and Union Oil Company of California 
may be administratively presented.”’ 

The petition filed by Colvert alleges that the mining 
claims and the application for patent are defective. 

In response to the petition, the Union Oil Company by 
Akolt, Campbell, Turnquist & Shepherd, filed a ‘‘motion to 
dismiss and strike affidavit and request of Ramon P. Col- 
vert ee 7? 

The Regional Solicitor’s office in an opinion dated Janv- 
ary 13, 1955, takes the position that sec. 7 of Public Law 
585, 83 Congress, 2d Session (68 Stat 708) may not be 
invoked in the circumstances. The opinion recites that the 
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purpose of the procedure of sec. 7 is to extinguish old, inac- 
tive, or unidentifiable mining claims, that sec. 7 is solely 
designed for conflicts between leasable and locatable min- 
erals, and that sec. 7 has no applicability to situations, 
such as the instant one, where both the mineral patent ap- 
plicant and the oil and gas lessee are both seeking the oil 
and gas. 

However that may be, the Regional Solicitor’s office 
has instructed this office to reject the application and to 
take no action on the mineral patent application pend- 
ing the termination of the appeal period. Accordingly, 
the petition for stay is denied subject to the right of appeal 
to the Director within 30 days from service hereof. Any 
such appeal should be filed with this office. In the absence 
of an appeal, the mineral patent application will be proc- 
essed in accordance with applicable laws and regulations. 


(stamped) George H. Woodhall 
Georce H. WoopHaLL 
Land Office Manager 


Exhibit B 


Syrtapus—An oil and gas lessee may invoke the pro- 
cedure outlined in Section 7 of Public Law 585 (68 Stat. 
711) to obtain a determination of the right of mining claim- 
ants under unpatented oil shale placer claims to leasable 
minerals, including oil and gas deposits, in the same lands. 


—+ 
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UNITED STATES 

DEPARTMENT OF THE INTERIOR 

BUREAU OF LAND MANAGEMENT 
WASHINGTON 25, D. C. 


Colorado 03022 
07667, 09985, 09987 


June 28, 1957 


Certified Mail 
Return Receipt Requested 


DECISION 


Ramon P. CoivErtT : Oil and Gas lease and lease offers. 
Union Om. Company : 
oF CALIFORNIA : 
F. H. Gower : Oil shale placers patent appli- 
: cations. 
Manager's Decision Reversed 


Ramon P. Colvert, lessee under oil and gas lease Colo- 
rado 03022 involving the NEY, sec. 20, all sees. 21 and 22, 
Ni sec. 27, NEY, NEYNW%, sec. 28, T. 4 S., B. 95 W., 
6th P.M., Colorado,* has appealed to this Office from deci- 
sion dated February 1 1955, of the Manager, Land Office, 
Denver, Colorado, which denied his request for stay of 
proceedings in connection with mineral patent application 
Colorado 07667 of the Union Oil Company of California 
involving 40 oil shale placer locations affecting the described 
lands among other lands.? Mr. Colvert had requested an 
opportunity to challenge the validity of the mining claims 
in the manner specified in Section 7 of Public Law 585 (68 
Stat. 711) or in a hearing wherein the respective rights of 

2 Issued pursuant to the Mineral Leasing Act, as amended (30 U.8.C., 1952 
ed., sec, 226). 2 


2 Located pursuant to the United States Mining Laws (30 U.8.C., 1952 ed., 
secs. 22 and 23). 
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the parties might be presented administratively. In his 
petition to the Land Office, which was filed on November 22, 
1954, Mr. Colvert asserted that the mining claims were in- 
valid and he enumerated his reasons for so believing, alleg- 
ing also defects in the patent application. Accompanying 
his petition was a copy of a notice with respect to his oil 
and gas lease Colorado 03022 which he stated he had re- 
corded November 13, 1954 with the County Recorder, Gar- 
field County, State of Colorado, in compliance with 
the procedure defined in Section 7(a) of Public Law 585, 
supra, and he stated further that he proposed to take such 
further steps as provided in the said law for a determina- 
tion of the respective rights of the parties in interest under 
the oil and gas lease and the mineral patent application. 
A motion to dismiss the petition of Mr. Colvert was filed 
by the Union Oil Company of California on January 21, 
1955. 

The Manager’s decision held that the procedure outlined 
in Section 7 of Public Law 585 might not be invoked in 
the instant case, that the purpose of the procedure in Sec- 
tion 7 is to extinguish old, inactive or unidentifiable min- 
ing claims, that Section 7 relates to conflicts between leas- 
able and locatable minerals, and that it is inapplicable in 
these circumstances where both the mineral patent appli- 
cant and the oil and gas lessee are seeking the oil and gas. 

The appellant specifies in substance that the Manager 
erred in ruling that Public Law 585 is inapplicable to the 
instant case and in denying his request for hearing in 
the matter. 

The records show that the mining locations were made in 
1918 and 1919, that the oil and gas lease Colorado 03022 
was issued to Mr. Colvert in November 1951, for a pri- 
mary term of five years, that a five-year lease extension 
was granted effective November 1, 1956, that the mineral 
patent application was filed by the Union Oil Company 
of California in January 1954, and that subsequent appli- 
cations for oil and gas lease of some of the lands involved 
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in the mineral patent application were filed by F. H. Gower 
in January 1955, namely, offers Colorado 09985 and 09987, 
action on both of which has been suspended to the extent 
of conflicts with the mineral patent application Colorado 
07667, pending final action on the mineral patent applica- 
tion. 

On March 8, 1955, Ramon P. Colvert filed formal request 
for publication of notice, as provided in Section 7 of Pub- 
lic Law 585, with relation to his oil and gas lease, assert- 
ing sufficient time had transpired since recording such notice 
with the recorder of Garfield County to permit of his filing 
the request for publication. The request was submitted in 
the form prescribed in the law and was accompanied by 
the following supporting data, as stipulated in the law: (a) 
a certified copy of the recorded notice of his oil and gas 
lease and of his intention to file with respect to the lease 
the request for publication provided for in Section 7 of 
Public Law 585; (b) an affidavit executed February 27, 1955 
by F. E. Dickerson, stating he examined the lands involved 
in the conflict of the oil and gas lease and certain of the 
oil shale placers on February 26, 1955 and found no one 
in actual possession thereof or engaged in working the 
lands, though he believes the mineral patent applicants did 
at some time in the past drill core holes on a portion of the 
described lands; and (c) a certificate of title relating to 
the lands involved in both the oil and gas lease 
and the mineral patent application, prepared by Claussen 
and Karr, Lawyers, Glenwood Springs, Colorado, under 
date of March 1, 1955. A form of notice proposed for pub- 
lication was also furnished, and Mr. Colvert requested the 
Land Office to advise him of the newspaper designated for 
such publication and whether it was proper to file the re- 
quest with the Land Office, noting that regulations had not 
then been promulgated by the Secretary of the Interior 
under the law cited. 


3 Regulations contained in 43 CFR, Part 186; Circular 1920 of August 23, 
1955. 
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A brief in support of his appeal was filed by Mr. Colvert 
on March 18, 1955. In substance the appellant asserts that 
the statute affords a procedure whereby an oil and gas 
lessee may seck a determination with respect to the exist- 
ence of any unpatented mining claims located prior to the 
enactment of the law and affecting the lands in his lease, 
that it is not merely relevant to old, inactive or unidenti- 
fiable claims; that the hearing provided for in the law is not 
concerned with the kind of minerals sought but with con- 
flicts arising from the existence of two systems for initiat- 
ing mineral rights, that is, the mining laws and the mineral 
leasing act systems; and further, that the oil shale and the 
oil sought by the parties in interest are separate minerals. 
He contends that the mining laws and the mineral leasing 
act both were amended by Public Law 585 and that the 
procedure outlined therein for determining conflicts be- 
tween leasing act and mining law claimants in (sic) exclu- 
sive and mandatory. 

In a reply brief filed by the Union Oil Company of Cali- 
fornia on April 7, 1955, it is asserted that the basic pur- 
pose of Public Law 585 is to permit multiple use of lands 
susceptible thereto as between claimants to leasable and 
non-leasable minerals; however, since the oil shale placer 
claims were located prior to the enactment of the mineral 
leasing laws and were specifically exempt from its opera- 
tion, the lands affected thereby were segregated from the 
public domain and no subsequent withdrawals or leases 
could affect them. It is contended that the hearing afforded 
by Section 7 of Public Law 585 is for the purpose of re- 
solving conflicts where there may be a division of the leas- 
ing act and locatable minerals and multiple use might occur, 
e.g., where mining claims are initiated under the cireum- 
stances set out in the law. As stated in its motion to strike 
the appeal of Mr. Colvert, the appellee contends his claim 
of interest in the lands should have been submitted within 
the period prescribed by the mining law for the assertion 
of adverse claims (30 U.S.C., 1952 ed., sec. 30), that this 


24. 


period expired on June 2, 1954, without submission of such 
claim by Mr. Colvert, and consequently that he is not en- 
titled to be heard on this matter. The appellee insists that 
the validity of the claims is a matter for determination by 
the Government, in accordance with the mining laws and 
the procedures therefor established by the Depart- 
ment.‘ In a supplemental brief filed by the appellee on 
January 29, 1957, it is stated that the ruling of the De- 
partment in the case of Marion F. Jensen et al., 63 LD. 
71 (February 24, 1956), is decisive in determining the in- 
applicability of Public Law 585 to this matter, the De- 
partment holding, “When an application is filed for patent 
on a valid and subsisting mining claim which was located 
on vacant public land not known to be valuable for minerals 
subject to leasing under the Mineral Leasing Act, and it 
appears that the mining location was completed before any 
application under the Mineral Leasing Act was filed for 
such land, the only course which the Department may fol- 
low is to cancel any oil and gas lease which was issued on 
the land.” 

On September 9, 1955, Mr. Gower protested issuance of 
mineral patent pursuant to the application Colorado 07667 
to the extent of its conflict with his oil and gas lease offers 
Colorado 09985 and 09987 (namely, as to the E¥% sec. 23, 
all sec. 24, NW%, sec. 25 and all sec. 36, T. 4 S., R. 95 W., 
6th P.M., Colorado), alleging in substance that because of 
failure of the original locators to properly post the mineral 
locations and because of failure of the original locators or 
their successors to make any valid discovery of minerals 
under the original locations, the location notices were in- 
valid and afforded no rights to the original locators or their 
successors. The protestant requested notice of any hear- 
ing which might be had on the mineral patent application 


4Departmental rules of practice as contained in 43 CFE Part 222; now 
revised and contained in 43 CFR Part 221, Circular 1950 effective May 1, 1955, 
and Circular 1962 effective October 4, 1956. 
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and leave to intervene and introduce testimony therein in 
support of his protest. 

The single issue to be decided at this time appears to be 
whether the requested hearing may be ordered to permit 
the oil and gas lessee to challenge the entitlement of the 
mining claimants to claim the leasable mineral deposits 
in the lands and whether the protestant may also inter- 
vene in the hearing. Implicit in this determination is a 
resolution of the problem whether oil shale and oil are 
identical minerals. 

It is provided in Section 7(a) of the Act of August 13, 
1954 (Public Law 585, supra), which defines the procedure 
for obtaining a determination of the right of mining claim- 
ants under unpatented mining claims to leasable minerals 
in the same lands, that ‘Any applicant, offeror, permittee 
or lessee under the mineral leasing laws may fle* * *% a 
request for publication of notice of such application, offer, 
permit or lease * * *2? (See also Departmental regulation 
43 CFR 186.8). The law clearly states that ‘‘any’’ of the 
enumerated individuals may invoke the procedure outlined. 
No exception has been made to situations where the un- 
patented mining claim may be an oil shale placer claim 
or where both the mineral patent applicant and the mineral 
lessee are seeking oil deposits. Moreover, it is clear 
from the second paragraph of the section referred to that 
this right is not qualified by the fact that the involved lands 
show no evidence of being worked by mining claimants or 
whether there are persons currently and actively engaged 
in working the lands. The act is clear and specific in iden- 
tifying persons who may seek a determination of the exist- 
ence and validity of claims to leasing act minerals asserted 
under unpatented mining locations made prior to that law. 
Thus the instant case appears to be one for the application 
of the law, and the Manager was in error in denying the 
request of the oil and gas lessee to proceed under that 
law. 
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The Manager was in error also in holding that the law 
was inapplicable in that both the mining claimant and the 
oil and gas lessee are seeking the same mineral. The min- 
eral locator is seeking patent to oil shale deposits while the 
lease covers oil and gas. These deposits are widely sepa- 
rated geologically and are present in essentially different 
forms. Oil shale, of itself, contains no free oil of any kind. 
It contains kerogen, a vegetable or animal substance from 
which oil can be made. Further, oil shale and oil are leased 
under separate provisions of the mineral leasing laws. It 
is not necessary to resolve here whether proceedings would 
be in order under Public Law 585 if the identical mineral 
were sought by each party; the minerals here involved are 
not identical within the purview of the United States min- 
ing laws and the mineral leasing laws. 

With respect to the argument of the appellee that the oil 
and gas lessee is precluded from proceeding under Section 
7 of Public Law 585 for the reason that he failed to file 
an adverse claim during the publication period of the patent 
application, as provided in the mining laws, the adverse 
claim procedure provided in the mining laws has reference 
only to possessory right disputes between two mineral 
claimants to the same mineral lands, i.e., an action in the 
nature of a quiet title proceeding between conflicting lo- 
cators under the mining laws. Crede and Cripple Creek 
Mining Company v. Uinta Tunnel Company, 196 U. 8. 337. 
An oil and gas lessee cannot file an adverse claim under the 
mining laws and have a court decide his rights. His sole 
remedy is by contest or protest. Since Mr. Colvert has an 
outstanding oil and gas lease, he has the right to protect 
his interests in the leasehold under Public Law 585. 

The case of Marion F. Jensen, et al., relied upon by the 
appellee, does not appear to be analogous to the situation 
presented here. No request to invoke the procedure af- 
forded under Section 7 of Public Law 585 was involved 
in that case. Nor does it appear that a request for hear- 
ing, as contemplated by Public Law 585, was involved in 
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the case of F. V. Larson, Utah 024 et al., decided by the 
Director on November 16, 1956, and also cited by the 
appellee. 

For the reasons stated above, the Manager’s decision 
is hereby reversed. Action on the mineral patent applica- 
tion Colorado 07667 will be suspended to the extent 
of its conflict with the oil and gas lease of Mr. Colvert, 
and further action is in order on the request for publica- 
tion by Mr. Colvert, in accordance with the pertinent De- 
partmental regulations (43 CFR 186.11 et seq.). 

F. H. Gower is not entitled to intervene in any hearing 
which may be ordered pursuant to the showing made by 
Mr. Colvert, since his protest does not affect the same 
lands with which the Colvert application is concerned. The 
matters of controversy raised in the Gower protest will 
be reviewed in the further consideration of the mineral 
patent application; however, if Mr. Gower desires to chal- 
lenge the validity of the claims in a hearing at which the 
rights of the respective parties may be defined, in the lands 
involved in his lease offers, he must proceed in accordance 
with the provisions of Public Law 585, supra, in this respect 
and under the pertinent Departmental regulations. 

This decision will become final 30 days from notice hereof 
upon the parties in interest, in the absence of an appeal 
herefrom to the Secretary of the Interior within the time 
specified. If no appeal is taken within the time allowed 
therefor, the case records will be remanded to the Land 
Office for further necessary action, as determined herein. 
If an appeal is taken herefrom, it must be received in this 
Office within 30 days from notice hereof and must be accom- 
panied by a $5.00 filing fee with respect to each applica- 
tion or mining claim in whiek favorable action is sought. 
Strict compliance must be made with 43 CFR 221.31 through 
921.35, and with other pertinent sections of the rules of 
practice, Circular 1950, effective May 1, 1956, as amended 
by Circular 1962, effective October 4, 1956. See Informa- 
tion Sheet attached. 
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In the event of appeal the appellant must serve the other 
parties adversely affected as adverse parties. 


(Sgd) Haru J. Tomas 
Acting Director 


Exhibit C 


UNION OIL COMPANY OF CALIFORNIA 
RAMON P. COLVERT 
A-27532 
Decided May 28, 1958 


Mining Claims: Determination of Validity 


The fact that a mineral locator has filed an appli- 
cation for patent and paid the purchase price does not 
leave the Secretary of the Interior with only the min- 
isterial function of issuing the patent, but the mining 
claim is subject to protest and contest to determine its 
validity. 

Mining Claims: Generally 

An oil and gas lessee is not in the category of those © 
who can and must file an adverse claim against a min- 
ing claim during the period of publication of notice of 
an application for patent to the mining claim. 


Mineral Lands: Multiple Mineral Development 


The fact that an application for a mineral patent has 
been filed for lands included within an oil and gas 
lease does not prevent the oil and gas lessee from ini- 
tiating proceedings under section 7 of the Multiple 
Mineral Development Act. 


Mineral Lands: Multiple Mineral Development 


Section 7 of the Multiple Mineral Development Act 
applies to all conflicts between a lessee, applicant, per- 
mittee or offeror under the mineral leasing laws and a 
claimant under the mining laws, including mineral 
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claims based upon minerals now subject to disposition 
only under the mineral leasing laws. 


Mineral Lands: Multiple Mineral Development 


Where an oil and gas lessee initiates action under 
section 7 of the Multiple Mineral Development Act 
for land covered by an application for a mineral patent, 
the proceedings will be allowed to continue through 
publication and the filing of a verified statement by the 
patent applicant, but then the section 7 proceedings 
will be stayed until the patent application is disposed 
of. 


Mineral Lands: Multiple Mineral Development 


Section 7 of the Multiple Mineral Development Act 
may be invoked against all unpatented mining claims, 
whether they are identifiable or not or whether the 
names and addresses of the locators are known or 
not. 


Mining Claims: Generally—Oil and Gas Leases: Lands 
Subject to 


Where the records of the Department show a tract 
of land to be free from an adverse claim, an oil and 
gas lease issued for such land is prima facie valid 
even though it appears thereafter that a mineral loca- 
tion has previously been made on the tract. 


Mining Claims: General 


Where a mineral claimant applies for a patent for 
land included within a prima facie valid oil and gas 
lease, the mineral entry cannot be allowed until the 
mineral applicant has established the validity of his 
claim in a contest brought against the oil and gas 
lease or at a hearing ordered by the Department at 
which the mineral claimant will have the burden of 
proof. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D. C. 
A-27532 May 28 1958 


Union Om Company or Catrrornia : Colorado 07667, 03022. 


Ramon P. Cotvert ; Request to stay action 
: on mineral patent ap- 
: plication allowed in 
: part. 


: Affirmed and 
: remanded. 


Appeal From the Bureau of Land Management 


The Union Oil Company of California has appealed to 
the Secretary of the Interior from a decision dated June 
28, 1957, of the Acting Director of the Bureau of Land 
Management which reversed the decision of the manager 
of the Denver land office denying Ramon P. Colvert’s re- 
quest for a stay of proceedings in connection with Union 
Oil Company’s mineral patent application, Colorado 07667, 
to permit Colvert to proceed pursuant to section 7 of the 
Multiple Mineral Development Act (30 U.S.C., Supp. IV, 
sec. 527) to determine the rights of mineral claimants to 
Leasing Act minerals within an oil and gas lease (Colorado 
03022) previously issued to him. 

On January 6, 1954, Union Oil Company filed an applica- 
tion for a mineral patent for 40 oil shale placer claims, cov- 
ering 6410.07 acres in sections 21, 22, 23, 24, 25, 26, 27, 
34, 35, and 36, T. 4 S., and section 4, T.5 S., R. 95 W., 6th 
P. M., Colorado. The oil shale placer locations were made 
in 1918 and 1919 by various persons whose interests in the 
claims have been conveyed to Union Oil Company. Pub- 
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lication of the application for mineral patent was com- 
pleted on May 28, 1954. Colvert’s oil and gas lease was 
issued to him in November 1951 covering all or part 
of secs. 20, 21, 22, 27 and 28, T. 4S, BR. 95 W., 6th 
P. M., for a primary term of 5 years. Upon the expiration 
of the primary term the lessee was granted a 5 year exten- 
sion effective November 1, 1956. On June 15, 1954, Union 
filed, with other documents, an application to purchase and 
paid the purchase price for the claims. 

On November 22, 1954, Colvert filed with the Denver 
land office an affidavit in which he asserted that 10 of the 
mining claims which conflicted with his lease in secs. 21, 22, 
and 27, were invalid and that there were defects in the 
patent application. He requested that further proceedings 
in the matter of the application for patent be stayed until 
the procedure specified in section 7 of the Multiple Mineral 
Development Act (supra) had been performed or until a 
hearing was held in which it might be decided in what 
manner the conflicting rights of the lessee and the mineral 
claimant could be presented. With his affidavit, he sub- 
mitted a copy of a notice he had filed on November 13, 
1954, in the office of the Clerk and Recorder of Garfield 
County, Colorado, in compliance with section 7(a) of the 
Multiple Mineral Development Act (supra). On January 
21, 1955, Union Oil Company filed a motion to dismiss Col- 
vert’s request. In a decision dated February 1, 1955, the 
manager denied Colvert’s petition for a stay of the patent 
proceedings. Thereupon Colvert filed an appeal with the 
Director of the Bureau of Land Management. 

On March 8, 1955, Colvert filed with the Denver land 
office a request for publication of a notice of his lease 
in accordance with the provisions of section 7(a) (supra), 
which the manager forwarded to the Director for consid- 
eration.* 


2 The regulations relating to proceedings under section 7 were not issued until 
August 16, 1955 (43 CFR, 1957 Supp., Part 186). 
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In his decision of June 28, 1957, the Acting Director held 
that action on Union Oil Company’s mineral patent appli- 
cation would be suspended to the extent of its conflict with 
the Colvert’s oil and gas lease and that further action 
would be taken on Colvert’s request for publication in ac- 
cordance with the pertinent departmental regulations. 

Union Oil Company has duly appealed to the Secretary 
from that decision and has filed a brief in support of its 
appeal. Colvert has filed a reply brief. 

The Acting Director held that under section 7(a) (supra) 
a lessee of an oil and gas lease could invoke the procedure 
prescribed therein to determine the rights of mining claim- 
ants under unpatented mining claims to leasable minerals 
on the same land; that the mining claimant and the oil 
and gas lessee were not seeking the same mineral; and 
that an oil and gas lessee is not precluded from proceeding 
under section 7 for failure to file an adverse claim during 
the publication period of the patent application, as pro- 
vided in the mining laws (30 U.S.C., 1952 ed., secs. 
29, 30), because an oil and gas lessee is not an adverse 
party under the mining laws. 

In its appeal, Union Oil Company argues, first, that 
because it had complied with all the requirements of the 
mining laws and paid the purchase price, equitable title to 
the land in its claims had passed to it, that all that re- 
mained to be done was the ministerial act of issuing the 
patent, and that no question as to its right to Leasing Act 
minerals which might be decided under section 7(a) was left 
for determination. 

In United States v. Al Sarena Mines, Inc., 61 I. D. 280, 
283-285 (1954), the Department considered fully a similar 
contention by an applicant for a mineral patent to whom 
a final certificate had been issued that, in the absence of 
an adverse claim during the period of publication, equitable 
title had passed to it and the Department had no juris- 
diction to consider a protest filed after the date of the final 
certificate. The Department found the contention unten- 
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able, holding that the Department can inquire into the 
validity of rights to public land until the legal title to 
the land has passed (United States v. Cameron, 252, U.S. 
450, 460 (1920)), that the issuance of a final certificate did 
not vest equitable title in the mineral patent applicant, and 
that until the Department had determined that all the 
requirements of the law had been met, it could entertain 
a protest and order adversary proceedings against the 
validity of the claim. In view of the holding in the 
Al Sarena case, the appellant’s contention that all that 
remained for the Department to do was the ministerial act 
of issuing the patent cannot be sustained.” 

Next the appellant contends that Colvert, not having 
filed an adverse claim within the time allowed by the 
statute (30 U.S.C., 1952 ed., secs. 29, 30), is precluded from 
proceeding under section 7(a) of the Multiple Mineral 
Development Act. This contention is, of course, based 
upon the conclusion that an oil and gas lessee is an ad- 
verse claimant within the meaning of the mining laws. 

The Department has for many years held that an adverse 
claim must be filed only by rival mining claimants and 
that an oil and gas lessee does not fall into that category. 
In Joseph McClory et al., 50 L. D. 623 (1924), an oil and 
gas permittee filed a protest against a mineral patent ap- 
plication, during the period of publication, which the local 
officers treated as adverse claim. The Commissioner of 
the General Land Office (now Director of the Bureau of 
Land Management) held that the protestant was not 
asserting his claim under the United States mining laws 
and that therefore his protest could not be treated as an 


2 The case of Benson Mining and Smelting Co. v. Alta Mining and Smelting 
Co., 145 U. 8. 429 (1892), is not to the contrary because it concerned an attack 
upon a mining claim for which a final certificate had issued based upon events 
occurring after the issuance of the certificate. Here we are concerned with 
the question of whether prior to the time the applicant paid the purchase price 
he had complied with the requirements of the mining law, a determination which 
may be made at any time prior to issuance of a patent. United States v. Al 
Sarena Mines, Inc. (supra) and cases cited therein. 
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adverse claim under sections 2325 and 2326 of the Revised 
Statutes (30 U.S.C., 1952 ed., secs. 29 and 30). In approv- 
ing this action, the First Assistant Secretary said: 


“The appellants do not contend that it was error to 
refuse to treat the protest filed as an adverse claim 
under sections 2325 and 2326 of the Revised Statutes, 
and the Department finds none in such action. ‘The 
parties are not rival mining claimants and to such 
only the law on the subject of adverse claims applies.’ 
Lindley on Mines, sec. 720; Creede and Cripple Creek 
Mining and Milling Company v. Uinta Tunnel Min- 
ing and Transportation Company (196 U. S., 337, 
360).”” (P. 624.) 


This has been the rule which the Department has ever 
since followed. H. Leslie Parker, et al., 54 I. D. 165, 173- 
174 (1933). 

The manager in his decision held that proceedings under 
section 7 are not applicable to situations in which both 
the mineral applicant and the oil and gas lessee are seek- 
ing the oil and gas deposits. The Acting Director held 
that the act made no exception for situations where the 
unpatented mining claim may be an oil shale placer claim 
or where both the mineral patent applicant and the min- 
eral lessee are seeking oil deposits and that the manager 
was in error in denying the request of the oil and gas 
lessee to proceed under the act. 


3 Tho appellant relies on Bonner v. Meikle, 82 Fed. 697 (C.C.D. Nev. 1897), 
and Young v. Goldsteen, 97 Fed. 303 (D. Alaska 1899), as establishing = 
broader rule. However, in Grand Canyon Railway Co. v. Cameron, 35 L, D. 495 
(1907), the Secretary of the Interior expressly refused to follow them and cited 
many cases holding to the contrary. 
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For the reasons set out below, I believe that the Acting 
Director’s conclusion is the correct one.‘ 

Where a mining claim is based upon a nonleasable min- 
eral, the removal of Leasing Act minerals from the claim 
still leaves the mining claimant in a position to exploit 
the mineral on which his claim is based. However, where 
Leasing Act minerals are removed from a claim based 
on one of them, the heart is removed from the mining claim, 
and, whatever rights the mining claimant may have left, 
he can no longer assert any interest in the mineral on 
which his claim was based. 

Despite the serious differences in consequences to the 
mineral locator, there is nothing in the act which removes 
from its strictures a mining claim based upon a leasable 
mineral. The act imposes its provisions upon “any min- 
ing claimant under any unpatented mining claim,” (sec- 
tion 7(a)), @ description which plainly includes a mining 
claim based upon a leasable mineral. 

While the legislative history of S. 3344, 83d Con- 
gress, which became the Multiple Mineral Development 
Act, does not appear to contain any specific consid- 
eration of this problem, it is also devoid of any intima- 
tion that the act would not apply to all unpatented min- 
ing claims. However, the problem was discussed in hear- 
ings held before the Subcommittee on Mines and Minerals 
of the Committee on Interior and Insular Affairs, House 
of Representatives, 83d Congress, on H. R. 8892 and 8896, 
which were identical to S. 3344. 

While Clair Senior, an attorney appearing in behalf of 
the American Mining Congress who participated in the 


4The Acting Director went on to say that the mineral claimant and the 
oil and gas lessee were secking different minerals, the one, oil shale, and the 
other, oil and gas deposits, and that, as a result, it was not necessary to 
determine whether section 7 would apply to a situation where the identical 
mineral is sought by each party. This decision is not to be deemed to lend 
support to the view that different rule would apply in the latter situation, 
for the langauge of the act applies in the one case as well as in the other. 
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drafting of the bills, was explaining the effect of section 
7, the following colloquy occurred: 


“Mr. Aspinall. Then, Mr. Senior, who can be hurt 
by this provision? 

‘‘Mr. Senior. The man who can be hurt by this pro- 
vision is the man who has had a mining claim located 
in the past and who has not had a sufficient interest 
or alertness to see to it that he got notice and did 
something about the notice when he got it. 

‘We have a responsibility, Congressman Aspinall, 
that we are imposing upon the mining man. But there 
are a lot of things that happen, we feel, in the matter 
of adequate administration of the duties that citizen- 
ship sometimes imposes upon an individual, a respon- 
sibility of action as distinguished from inaction. We 
are imposing there on the man who has a mining claim, 
who is not in possession, a responsibility of action, if 
this notice is published, in making his claim known, 
or at least the responsibility of action in filing a notice 
that says, ‘Mail me a notice at a certain place so I 
can do something about it.’ 

“Mr. Dawson. Then I take it, even if he does not 
come in, as you say, and do anything about it, he can 
still go on years after and develop his mine as long 
as he did not interfere with that mineral lease or the 
Mineral Leasing Act? 

“Mr. Senior. That is right, Congressman Daw- 
son, That, of course, we would have to recognize 
would condemn him to death if he happened to be one 
of those people who had had that under the patented 
mining claim hanging fire since prior to the enact- 
ment of the Mineral Leasing Act on February 25, 
1920, where to cut him out of the oil-shale claim, cut 
him out of the oil shale, would be to hang him. But 
incidentally— 

“Mr. Dawson. Right at that point, he did not file 
that mining claim originally to get oil shale anyway, 
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because oil shale is not under the general mining 
laws. 

“Mr. Senior. It was prior to 1920. He may have 
filed in 1918. But actually one of the things that is 
causing the greatest difficulty in that area is this mat- 
ter of these old, old claims located prior to 1920 which 
are still on the record without any knowledge as to 
whether any one claims anything under them or not. 

“Tt so happens that frequently you may find that 
the original locators would claim something, but the 
alert speculator who had found their heirs, after some- 
body had found an oil well, would be there claiming.’’ 
(Pp. 29-30.) 


Later Mr. Senior referred to oil shale claims again as 
follows: 


“Mr. Senior. This section 7 that we are talking 
about would be an advantage to the oil and gas peo- 
ple, and again I remind you that in talking about the 


oil and gas people, I am talking about the Mineral 
Leasing Act people because the oil and gas people do 
not stand apart from the phosphate, potash, coal, oil, 
or shale people. 

“They are in the same boat. But it would give them 
the opportunity for the discovery of content of valid 
claims. 

“May I say that one of the greatest difficulties 
exists in regard to claims that were located out in the 
area there many years ago, before the passage of 
the Mineral Leasing Act—let us say for the oil shale 
claims—hundreds of thousands of acres. 

“On the plateaus where there are oil shale exposures, 
and those claims were located, placer claims could be 
located by $ people right in 160 acres, with no limita- 
tion on the number of claims those same 8 people could 
locate. 
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“‘Nothing has been done, nothing is on the record, 
since that claim was located in 1917. 

“Tn 1920 the Leasing Act was passed that 
closed the door to the location of claims for oil shale, 
as it closed the door for the location of claims for 
oil shale, it also closed the door for the forfeiture of 
location, because of default in performance of annual 
assessment labor, and gave an immunity in respect to 
annual assessment labor or performance. 

“There will appear on the unit tracts of a given 
area of some scores of locators—I am assuming an 
area where you can identify the location with the tract 
—and those source of locators appear there, persons 
recruited at the time of location from different points, 
since all those claims must have antedated 1920, it is 
obvious that a good proportion of those locators are 
now deceased, and I am familiar with a case in regard 
to a unit of some 34,000 acres, where the company 
undertook to trace down the whereabouts— 


“Mr. Young. They do not have to do assessment 
work? 

“Mr. Senior. No. 

“Mr. Young. What if located prior to 19207 

‘‘Mr. Senior. The fact the only discovery that could 
be made on the ground was oil shale meant that after 
1920 nobody else could make a location.” (P. 49.) 


‘‘Mr. Senior. I am afraid, Congressman, that I was 
misunderstood in that I said this: That as to any 
mining claim located prior to the enactment of the 
Mineral Leasing Act in 1920, where the mining loca- 
tion was based upon the discovery of one of those 
minerals withdrawn from fature location by the Leas- 
ing Act, that by reason of the fact that the Leasing 
Act did preclude subsequent relocation, it precluded 


39 


adverse relocation, which could create a forfeiture 
clause of my default in respect to a prior claim. 

‘Mr. Regan. Do you have any idea how many 
such claims might be in existence? 

“Mr. Senior. How many? 

‘‘Mr. Regan. Yes. Are there any great number of 
such claims? 

“Mr. Senior. There are thousands. 

“Mr. Regan. There is nothing in the Congress, 
there is nothing that the Congress can do, then, to 
clean those up? 

“Mr. Senior. This, we think, is something that Con- 
gress can do to help in that direction. 

“Mr. Regan. You think this bill will help to do 
that? 

“Mr. Senior. Yes.’ (P. 51.) 


In commenting on S. 3344 and H. R. 8896 the Assistant 


Secretary of the Interior said: 


“Section 7 authorizes publication of notice of any 
Leasing Act permit, lease, or application or offer for 
such permit or lease. The mining claimant may file 
a claim to minerals subject to the mineral leasing laws 
by reason of his mining location. If he does not file 
his claim within 150 days after the date of first pub- 
lication of the notice, any claim or right to these min- 
erals by the locator will be deemed to be relinquished. 
If a claim is asserted, this Department would hold 
hearings to determine the right of the claimant to the 
minerals. This provision would delay somewhat the 
issuance of mineral leases and permits, but would fur- 
nish the mineral lessee or permittee with some security 
of title with respect to outstanding claims to the land 
he wishes to explore or develop. The publication pro- 
visions are comparable to those applicable to contests 
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of applications for mineral patents under the min- 
ing laws.’’* 


These comments are consistent with the plain lan- 
guage of the act and fully support the conclusion that 
section 7 applies to all unpatented mining claims, whether 
based on a locatable mineral or a Leasing Act mineral. 

The appellant has also adverted to the proposition that 
section 7 was intended to deal only with unidentifiable 
mining claims. Although the possible existence of such 
mining claims was a major reason for the passage of the 
legislation, there is nothing in the act which restricts sec- 
tion 7 only to claims of that type. It is clear that section 
7 may be used even where the leasing act applicant has 
found persons working upon the mining claim or has 
discovered the names and addresses of the locators (sec- 
tion 7(a)). 

Having determined that the completion of the prelim- 
inary steps to the granting of a patent, even through the 
issuance of a final certificate, does not prevent the Depart- 
ment or others from attacking the validity of the mining 
claim and that an oil and gas lessee is not precluded from 
asserting his rights for failure to file timely an adverse 
claim, we may now consider the interrelation of the two 
procedures under which the parties are seeking to pro- 
ceed. 

As a mining claimant alleging a prior valid location the 
appellant has the right to proceed under the mining laws 
and regulations to obtain a patent despite the fact that 
an oil and gas lease has been issued for land covered by 


sLetter dated May 19, 1954, from Assistant Secretary Orme Lewis to 
Hon. A. L. Miller, Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, printed at p. 12 of Hearings on H. BR. 8892 and 
8896, supra; letter dated May 14, 1954, from Assistant Secretary Orme Lewis 
to Hon. Hugh Butler, Chairman, Committee on Interior and Insular Affairs, 
United States Senate (Hearings before the Subcommittee on Public Lands 
of the Committee on Interior and Insular Affairs, United States Senate, 83d 
Congress, on 8, 3344, pp. 7-8). 


41 


its claim. Marion F. Jensen, et al., Elden F. Keith, et al., 
63 I. D. 73 (1956). However, the possible existence 
of mining claims on land for which no application for 
patent has been filed does not prevent the Department 
from issuing an oil and gas lease because, as the Depart- 
ment has held: 


s<* © * The mining claimants had not applied for a 
patent to their claim, and at the time of the issuance 
of the lease, the tract books of the General Land 
Office [now the Bureau of Land Management] showed 
the land to be free from adverse claim and to be sub- 
ject to lease. The issuance of the lease was therefore 
regular and the lease is prima facie valid. * * *?? Ohio 
Oil Company et al. v. W. F. Kissinger et al., 58 I. D. 
753, 758 (1944). 


See also Orem Development Company v. Leo Calder et al., 
A-26604 (December 18, 1953). 


Tt is well established that a mineral entry cannot be 
allowed for land within an existing entry so long as the 
letter remains of record. Roos v. Altman et al. (On Peti- 
tion), 54 I. D. 47, 56-57 (1932). This rule is based upon 
the concept that an entry of land under the public land 
laws segregates it from the public domain, appropriates 
it to private use, and withdraws it from subsequent entry 
or acquisition until the entry is officially canceled. An oil 
and gas lease is deemed to be such an entry. Lula T. 
Pressey, 60 I. D. 101 (1947). It has been said that to 
allow two entries, antagonistic as to the exclusive right 
to the possession of the surface, to exist for the same land 
is in contravention of a fundamental rule of the Depart- 
ment that two entries for the same tract must not exist 
at the same time. Roos v. Altman (supra, p. 49). While 
an oil and gas lessee does not have the exclusive right 
to the possession of the surface, a valid mineral 
locator does, so that the existence of an oil and gas lease 
is inconsistent with the existence of a mineral entry for 
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the same land. H. Leslie Parker et al. (supra, at 173 
(1933)). 

Where a mineral applicant seeks a patent for land cov- 
ered by an existing entry which is prima facie valid, the 
conflicting entry must be removed before the mineral 
patent can be processed. Walter G. Bryant, 53 I. D. 379 
(1931). When faced with a conflict of this nature, the 
Department has directed the mineral claimant to bring a 
contest against the existing entry or has ordered a hear- 
ing at which the mineral claimant has the burden of show- 
ing the validity of his claim. Walter G. Bryant (supra); 
Clarence M. Steussy, 58 I. D. 474, 478-479 (1943) ; H. Leslie 
Parker et al. (supra); cf. Augusta G. Stanley, State of 
California, A-26959 (November 15, 1954); Monolith Port- 
land Cement Company et al., 61 I. D. 43, 44, 49 (1952). 

If this latter principle were being considered on first 
impression, it might be seriously doubted whether the lo- 
eator of a prior mining claim properly should be required 
to carry this latter burden against a subsequent lease ap- 


plicant. But the decisions cited above are firmly implanted 
in the public land precedents of this Department. In a 
ease involving the same sequence of events appearing in 
this appeal, the Secretary stated: 


“There is no merit in the contention of the appel- 
lants that the failure of the permittee to adverse the 
patent application during the period of publication 
thereof, forecloses any assertion of right under the 
permit. The permit was granted before the appli- 
cation for patent was filed. It was the duty of the 
patent applicants to contest the permit and first show 
that they had a superior right under the mining loca- 
tions. Appendix to Oil and Gas Regulations, Cireu- 
lar 672 (47 L. D. 463, 470). Under the long established 
policy of the Department to treat as excluded from 
entry or filing lands to which the claims of others have 
been allowed, these appellants by their application ac- 
quired no legal status other than that of a contestant. 


43 


State of Utah, Pleasant Valley Coal Company Inter- 
vener, v. Braffet (49 L. D. 212); Work v. Braffet (276 
U.S. 560). The mineral application should, therefore, 
never have been permitted to proceed to publication, 
and no adjudication in this proceeding solely between 
the Government and the mineral claimant that the 
mineral claims were valid, had the evidence so war- 
ranted, would have been binding upon the permittee 
or his privies in interest, to the extent they are not 
actually parties to the proceeding. Furthermore, an 
oil and gas prospecting permit is not granted under 
the general mining laws, and the rule, that a mineral 
claimant’s failure to adverse an application for pat- 
ent to a mining claim results in the conclusive pre- 
sumption that no such claim exists, has no applica- 
tion.” H. Leslie Parker et al., supra, at 173. 


This practice does have virtue of bringing together all 
parties interested in the land and all the issues which 


might otherwise have to be resolved piecemeal. In this 
case it would relieve Union Oil Company from defending 
its claim in a section 7 proceeding and then, if success- 
ful, facing another possible contest initiated by the Gov- 
ernment. It adds no burden to Union Oil Company be- 
cause it cannot proceed with its mineral patent until the 
outstanding oil and gas lease is disposed of. Accordingly 
before a patent can be issued to Union Oil Company, it 
must bring a contest against Colvert’s oil and gas lease. 

There still remains for consideration Colvert’s request 
for publication pursuant to section 7. Section 7 provides: 


“Any applicant, offeror, permittee, or lessee under 
the mineral leasing laws may file in the office of the 
Secretary of the Interior, or in such office as the Sec- 
retary may designate, a request for publication of no- 
tice of such application, offer, permit, or lease * * °.”’ 
(30 U. S. C., 1952 ed., Supp. TV, sec. 527.) 
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Section 7 is part of the Multiple Mineral Development 
Act which was enacted, insofar as is material here, to 
provide a mechanism for determining the rights of mining 
claimants under unpatented mining claims to leasable min- 
erals in the same lands. The statute requires the appli- 
cant, lessee, etc., to take certain steps culminating in pub- 
lication of a notice of the application, lease, etc., and mail- 
ing a copy of the notice to certain persons who might be 
claimants under an unpatented mining claim for the same 
lands. Thereupon the mining claimant must file a veri- 
fied statement within a prescribed time or, in effect, have 
the Leasing Act minerals removed from his claim. If he 
files a verified statement, then a hearing is held to deter- 
mine the validity and effectiveness of the mining claim- 
ant’s asserted rights in Leasing Act minerals. ‘‘Leasing 
Act minerals’’ are defined as all minerals which upon the 
effective date of the Multiple Mineral Development Act 
(August 13, 1954) are provided in the mineral leasing 
laws to be disposed of thereunder (30 U. S. C., 1952 ed., 
Supp. IV, sec. 530). Both oil shale deposits and oil and 
gas deposits fall within this definition. (30 U.S. C., 1952 
ed., sec 181.) 

The situation presented by this appeal seems to be 
typical of the problem which section 7 was designed 
to alleviate. For the reasons earlier stated, Colvert, as 
a lessee under the mineral leasing laws, is qualified to ini- 
tiate proceedings and Union Oil Company as a claimant 
under an unpatented mining claim must respond or suffer 
the consequences. However, the right of Colvert to proceed 
under section 7 must be accommodated to the right of 
Union Oil Company to carry its patent application to a 
conclusion. To allow both parties to move ahead inde- 
pendently with the application each has initiated could 
result in two separate hearings in which the issues would 
be essentially the same. I believe it is unnecssary to put 
the parties to such a burden. 
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On the other hand, if Colvert is not allowed, at least, 
to proceed to publication of his notice, he will be prevented 
from clearing his lease of the claims of other mining claim- 
ants, if such there be, to the Leasing Act minerals in the 
land covered by his lease and be subject to the possibility 
that Union Oil Company might withdraw its patent appli- 
cation at some future time. 

There is a procedure which, I believe, will prevent dupli- 
cation and protect each party. Union Oil Company will 
be directed to file a contest against Colvert’s oil and gas 
lease (an obligation which it must in any event assume) 
within 30 days from the receipt of this decision or suffer 
the rejection of its application for patent. Colvert will 
be allowed to proceed under section 7 and Union Oil 
Company will be required to file a verified statement 
within the time allowed. Since Union Oil Company has 
already filed a patent application, the filing of a verified 
statement will impose no material burden on it. However, 
no hearing will be held under section 7 until the patent 


proceeding is disposed of. If the latter results in a finding 
favorable to Union Oil Company, the oil and gas lease 
will of necessity be canceled and there will be no need for 
further proceedings under section 7. If the result is un- 
favorable to Union Oil Company, its mining claim will be 
held null and void and the issue Colvert seeks to raise 
under section 7 will have been settled. 


¢This in essence is the procedure provided for by the Bureau of Land 
Management Manual, which in discussing applications under section 7, pro- 
vides: 

«Tf the mining claimant files a verified statement as required by sec- 

tion 186.12 the Hearing Examiner shall fix s time and place for a 

hearing to determine the mineral locator’s right or interest in the leasable 

minerals, in accordance with Subpart C, Part 221. The hearing shall be 

in the county where the lands lie unless the mining claimant agrees to 
have the hearing in a different place. 


‘<A. If the mineral locator has fled a mineral patent application, 
the Manager will suspend action on the verified statement until 
it is determined whether the applicant is entitled to a patent.’’ 
(Vol. VI, Part 3, Chap. 3.5.14.) 
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In the meantime Colvert will have been able to obtain 
the advantages of section 7 as to other possible mineral 
claimants. 

Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 23, Order 
No. 2509, as revised; 17 F. R. 6794), the decision of the 
Acting Director is affirmed insofar as it permits Colvert 
to proceed to publication under section 7 and the case is 
remanded for further proceeding consistent herewith. 


/s/ Eumer F. BENNETT 
Solicitor 


47 


Exhibit D 


Public Law 585 - 83d Congress 
Chapter 730 - 2d Session 
S. 3344 


AN ACT 
All 68 Stat, 708. 


To amend the mineral leasing Jaws and the mining laws to provide for multiple 
mineral development of the same tracts of the public lands, and for other 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress axxembled, That (a) subject to mineral leasing 
the conditions and provisions of this Act and to any valid intervening olains. 
rights acquired under the laws of the United States, any mining claim Preference 
located under the mining laws of the United States subsequent to categories. 
July 31, 1939, and prior to February 10, 1954, on lands of the United 
States, which at the time of location were— 

(1) included in a permit or lease issued under the mineral leas- 
ing laws; or 
(2) covered by an appEeoe or offer for a permit or lease 
which had been filed under the mineral leasing laws; or 
3) known to be valuable for minerals subject to disposition 
under the mineral leasing laws, 
shall be effective to the same extent in all respects as if such lands at the 
time of location, and at all times thereafter, hd not been so included 
or covered or known: Provided, however, That, in order to be entitled 
to the benefits of this Act, the owner of any such mining claim located 
prior to January 1, 1953, must have posted and filed for record, within 
the time allowed by the provisions of the Act of August 12, 1953 (67 
Stat. 589), an amended notice of location as to such mining claim, 30 usc 01-504, 
stating that such notice was filed pursuant to the provisions of sai 
Act of August 12, 1953, and for the purpose of obtaining the benefits 
thereof: And provided further, That in order to obtain the benefits of 
this Act, the owner of uny such mining claim located subsequent to 
December 31, 1952, and prior to February 10, 1954, not later than one 
hundred and twenty cays after the date of enactment of this Act, must 
‘on such claim in the manner required for posting notice of loca- 
tion of mining claims and file for record in the office where the notice 
or certificate of location of such claim is of record an amended notice 
of location for such claim, stating that such notice is filed pursuant to 
the provisions of this Act and for the purpose of obtaining the benefits 
thereof and, within said one hundred and twenty day period, if such 
owner shall have filed 2 uranium lease application as to the tract cov- 
ered by such mining claim, must file with the Atomic Energy Commis- 
sion a withdrawal of such uranium leasé application or, if a uranium 
lease shall have issued pursuant thereto, a release of such lease, and 
must record a notice of the filing of such withdrawal or release in the 
county office wherein such notice or certificate of location shall have 
been filed for record. 

(b) Labor performed or improvements made after the original loca- Labor and 
tion of and upon or for the benefit of any mining claim which shall be improvements, 
entitled to the benefits of this Act under the provisions of subsection 
(a) of this section 1, shall be recognized as applicable to such minin 
claim for all purposes to the same extent as if the validity of su 
ae claim were in no respect dependent upon the provisions of 
this Act. 

(c) As to any land covered by any mining claim which is entitledWithdrawel of 
to the benefits of this Act under the provisions of subsection (a) of lands, eto. 
this section 1, any withdrawal or reservation of lands made after the 

iginal location of such mining claim is hereby modified and amended 
so that the effect thereof upon such mining claim shall be the same as 
if such mining claim had been located upon lands of the United States 
which, subsequent to July 31, 1939, and prior to the date of such with- 


All 68 Sta’ 
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Pub. Law 585 -2- 
drawal or reservation, were subject to location under the mining laws 
of the United States, i 

Src. 2. (a) If any mining claim which shall have been located 
subsequent to ber 31, 1952, and prior to December 11, 196% and 
which shall be entitled to the benefits of this Act, shall cover any 
embraced within any mining claim which shall have been locsted prior 
to January 1, 1953, and which shall be entitled to the benefits of this 
Act, then as to such ares of conflict said mini im 20 located subse- 

to December 31, 1952, shall be to have been located 


Act, 
located 


the owner of any 
Jease shall have, 
date of enactment of this Act, as limited in subsection (b) of 
tion 8, the right to locate mining claims upon the lands covered by ssid 
application or lease. 

5) Any rights under any such mining claim so hereafter located 

to the provisions of subsection (a) of this section 8 
subject to any rights of the owner of any mining claim whi 
located prior to Feb 10, 1954, and which was valid at 
of the enactment of this Act or which may acquire validity under the 
provisions of this Act. As to any lands covered by a uranium 
yy a uranium lease application, the 

and also by 2 pending uranium } lication, the ri ini 
location under this section 3, as between the owner of said lease and the 
owner of said application, shall be deemed as to such conflict area to 
be vested in the owner of said lease. As to any lands embraced in 
more than one such pending uranium lease application, such right of 
emangoe ees as between the owners of such conflicting i 
ti be deemed to be vested in the owner of the prior 
Priority of such an application shall be determin 
posting on a tract then available for such eee 
epptcesee in accordance with paragraph (2. the Atomic 


prs 


isions of 
the filing of the uranium 
Commission. i 
of this section 


location of such mining 
Atomic Energy Com- 


neactionsi(s): and (e).chais 
located shall be valid as to any 

® uranium 
Jease application or x 
of lease application 


graph (c) of said Circular 7 shall 
Fon eee tease epntication from 


ic Energy ion. 
Secstbrecy maining /ceimioniiee— 2 \ 
(1) heretofore located under the mining laws of the United 

States which shall be entitled to benefits under the first three 
sections of this Act; or 

(2) located under the mining laws of the United States after 
the effective date of i 
issuance of a patent 
of all ing Act mi 


were— 
ded in # permit or lease issued under the mineral 
leasing laws; or ‘ 
(b) covered by an application or offer for a permit or 
lease filed under the mineral leasing laws; or 
(c) known to be valusble for minerals subject to disposition 
under the mineral leasing laws. __ 

Sxc. 5. Subject to the conditions and provisions of this Act, mining 
claims and millsites may hereafter be located under the mining laws 
Care of the United States which at the time of 
location are— 


_ (a) included in a permit or lease issued under the mineral Jeas- 


laws; or 
tb covered by an application or offer for # permit or lease filed 

SO minor sng eso. ete to dopa 

GC uable ion 
Te eonntoceal ensing Ines: 

to the same extent in all respects as if such lands were not so incladed 
or covered or known. 

Sxo. 6. onwnes thojeumaefiendissaresens . 
operations and Leasing cperstionsceaaG such operations 
be conducted, so far as reasonably practicable, in a manner compatible 
My en 2 

mining 0] ions 
Oy nies clade 


Frture mining 
claims, eto, 


Location, 
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Pub. Law 585 -4- 


Al2 68 Stat, 722. 
(c) Any Leasing Act operations on lands covered by an unpatented 


or patented mining claim or millsite which shall be subject to a reser- 
vation to the United States of Leasing Act minerals as provided in 
this Act shall be conducted, so far as reasonably practicable, in a 
manner which will avoid damage to any known deposit of any mineral 
not so reserved from such mining claim or millsite. Subject to the 
provisions of subsection (d) of this section 6, aa Act operations 
shall be so conducted as not to endanger or materially interfere with 
any existing surface or underground improvements, workings, or 
facilities which may have been made for the purpose of mining opera- 


tions, or with the utilization of such improvements, workings, or 


ties. 

(a) I£, upon petition of either the mining operator or the Leasi: 
Act operator, any court of oupran jurisdiction shall find that © 
particular use in connection with one of such operations cannot be 
reasonably and properly conducted without endangering or materially 
interfering with the then existing improvements, workings, or facili- 
ties of the other of such operations or with the utilization thereof, and 
shall find that under the conditions and circumstances, as they then 
appear, the injury or damage which wov.d result from denial of 

particular use would outweigh the injury or damage which would 
result to such then existing improvements, workings, or facilities or 
from interference with the utilization thereof if that particular use 
yere allowed, then and in such event such court may permit such use 
upon payment (or upon furnishing of security determined by 
court to be adequate to secure payment) to the party or rties who 
would be thus injured or damaged, of an amount to be fixed by the 
court as constituting fair compensation for the then reasonably con- 
templated injury or damage which would result to such then existing 
improvements, workings, or facilities or from interference with the 
utilization thereof by reason of the allowance of such particular use. 

(° ‘Where the same lands are being utilized for mining operations 
and Leasing Act operations, then upon request of the party conducting 
either of snid operations, the party conducting the other of said opera- 
tions shall furnish to and at the expense of such requesting party copies 
of any information which said other party may have, as to the situs of 
any improvements, workings, or facilities theretofore made upon such 
lands, and upon like request, shall permit such requesting party, at 
the risk of such requesting party, to have access at reasonable times 
to any such improvements, workings, or facilities for the per of 
surveying and checking or determining the situs thereof. If damage 
to or material interference with a party’s improvements, workings, 
facilities, or with the utilization thereof shall result from such party’s 
failure, after request, to so furnish to the Peete party such infor- 
mation or from denial of such access, such failure or denial shall relieve 
the requesting party of any liability for the damage or interference 
resulting by reason of such failure or denial. Failure of a party to 
furnish requested information or access shall not keapoee upon such 
party any liability to the requesting party other than for such costs of 
court and attorney’s fees as may be allowed to the requesting party in 
enforcing by court action the obligations of this section as to the 
furnishing of information and access, The obligation hereunder of 
any party to furnish requested information shall be limited to map and 
survey information then available to such party with respect to the 
situs of praporemeness workings, and facilities and the furnishing 
thercof shall not be deemed to constitute any representation as to the 
accuracy of such information. 

Unpatented Src. 7. (a) Any applicant, offeror, permittee, or lessee under the 
mining olains. mineral leasing laws may file in the office of the Secretary of the 
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Interior, or in such office as the Secretary ma designate, a request for Procedure for 
publication of notice of such application, offer, permit, or lease, pro- determination, 
vided expremly, that not less than ninety days prior to the ee such Filing of 
request for publication there shall have been filed for record in the ®otoe. 
county office of record for the county in which the lands covered 
thereby are situate a notice of the filing of such application or offer or 
of the issuance of such permit or lease which notice shall set forth the 
date of such filing or issuance, the name and address of the applicant, 
offeror, permittee or lessee and the description of the lands covered by 
such application, offer, permit or lease, showing the section or sections 
of the public land surveys which embrace the lands covered by such 
eaeete offer, permit, or lease, or if such lands are unsurveyed, 
either the section or sections which would probably embrace such lands 
when the public lands surveys are extended to such lands or a tie by 
courses and distances to an approved United States mineral monument. 
The filing of such request for publication shall be accompanied by 

a certified copy of such recorded notice and an affidavit or affidavits of 
@ person or persons over twenty-one years of age setting forth that 
the affiant or affiants have examined the lands involved in a reasonable 
effort to ascertain whether any person or persons were in actual pos- 
session of or engaged in the working of such lands or any part thereof, 
and, if no person or persons were found to be in actual possession of 
or engaged in the working of said Jands or any part thereof on the 
date of such examination, setting forth such fact, or, if any person or 

ns were so found to be in ‘actual possession or engaged in such 
working on the date of such examination, setting forth the name and 
address of each such person, unless affiant shall have been unable 
through reasonable inquiry to obtain information as to the name and 
address of any such person, in which event the affidavit shall set forth 
sat the nature and results of such inquiry. 

¢ filing of such request for publication shall also be accompanied, 


by the certificate of a title or abstract company, or of a title abstractor, 
or of an attorney, based upon such companys abstractor’s, or attor- 


ney’s examination of the instruments affecting the lands involved, of 
record in the public records of the county in which said lands are 
situate as shown by the indices of the public records in the county office 
of record for said county, setting forth the name of any person dis- 
closed by said instruments to have an interest in said lands under any 
unpatented mining claim heretofore located, together with the address 
of such person if disclosed by such instruments of record. 

Thereupon the Secretary of the Interior, or his designated repre- 
sentative, at the expense of the requesting person (who, prior to the 
commencement of publication, must furnish the agreement of 
publisher to hold such requesting person alone responsible for charges 
of publication), shall cause notice of such application, offer, permit, 
or lease to be published in 2 newspaper having gene circulation in 
the county in which the lands involved are situate. 

Such notice shall describe the lands covered by such applicatio: 
offer, permit, or lease, as provided heretofore in the notice to be filed 
in the office of record of the county in which the lands covered are 
situate, and shall notify whomever it may concern that if any person 
claiming or asserting under, or by virtue of, any unpatented minin, 
claim heretofore located, any right or interest in Leasing Act minera! 
as to such lands or any part thereof, shall fail to file in the office where 
such request for publication was tiled (which office shall be specified 
in such notice) and within one hundred fifty days from the date of 
the first publication of such notice (which date shall be specified in 
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such notice), a verified statement which ehall set forth, as to such 
unpatented mining claim: 
1 date of location; 
2) The book and page of recordation of the notice or certifi- 
cate of location; 

(3) The section or sections of the public land surveys which 
embrace such mining claim; or if such lands are unsurveyed, 
either the section or sections which would probably embrace such 
mining claim when the public land surveys are extended to such 
lands or a tie by courses and distances to an approved United 
States mineral monument; 

(4) Whether such claimant is a locator or purchaser under such 
location; and 

() The name and address of such claimant and names and 
addresses so far as known to the claimant of any other person or 
persons claiming any interest or interests in or under such 
unpatented mining claim; 

such failure shall be conclusively deemed (i) to constitute a waiver and 
relinquishment by such mining claimant of any and all right, title, and 
interest under such mining claim as to, but only as to, Leasing Act 
minerals, and (ii) to constitute a consent by such mining claimant that 
such mining claim and any patent issued therefor, shall be subject to 
the reservation specified in section 4 of this Act, and (iii) to preclude 
thereafter any assertion by such mining claimant of any right or title 
iS or interest in any Leasing Act mineral by reason of such mining 
claim. 

If such notice is published in a daily paper, it shall be published in 
the Wednesday issue for nine consecutive weeks, or, if in a weekly 
paper, in nine consecutive issues, or, if in 2 semiweekly or triweekly 
paper, in the issue of the same day of each week for nine consecutive 

Within fifteen days after the date of first publication of such notice, 
the person poe such publication (1) shall cause a copy of such 
notice to be personally delivered to or to be mailed by registered mail 

dressed to ench person in possession or engaged in the working of 
the land whose name and address is shown by an affidavit filed as afore- 
said, and to each person who may have filed, as to any lands described 
in said notice, a request for notices, as provided in subsection (a) of 
this section 7, and shall cause a copy of such notice to be mailed by 


registered mail to each person whose name and address is set forth in 
the title or abstract Soman or title abstractor’s or attorney's cer- 
tificate filed as aforesaid, as having an interest in the lands described 
in said notice under any unpatented mining claim heretofore located, 
such notice to be directed to such person's address as set forth in such 
certificate; and (2) shall file in the office where said request for publi- 
cation was filed an affidavit showing that copies have been so delivered 
or mailed. 

(b) If any claimant under any unpatented mining claim heretofore 
located which embraces any of the lands described in any notice pub- 
lished in accordance with the provisions of subsection (a) of this sec- 
tion 7 shall fail to file a verified statement, as above provided, within 
one hundred and fifty deys from the date of the first publication of 
such notice, such failure shall be conclusively deemed, except as other- 
wise provided in subsection (e) of this section 7, (i) to constitute a 
waiver and relinquishment by such mining claimant of any and all 
right, title, and interest under such mining claim as to, but only as to, 
Leasing Act minerals, and Gay to constitute a consent by such minin; 
claimant that such mining claim and any patent issued therefor, shall 
be subject to the reservation specified in section 4 of this Act, and (iii) 
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to Geen thereafter any assertion by such mining claimant of any 
right or title to or interest in any Leasing Act mineral by reason of 
such mining claim. ed : 
(c) If any verified statement shall be filed by a mining claimant a3 
pecan in subsection (a) of this section 7, then the Secretarviog the 
terior or his designated representative shall fix a time and place for 
a hearing to determine the validity and effectiveness of the aug, 
claimant's asserted right or interest in ern ee minerals, whic! 
place of hearing shall be in the county where the lands in question or 
pe thereof are located, unless the mining claimant agrees otherwise. 

e procedures with respect to notice of such a hearing and the conduct 
thereof, and in respect to appeals shall follow the then established 
ene procedures and rules of practice of the Department of the 

terior in respect to contests or protests affecting public lands of the 
United States. If, pursuant to such a hearing the final decision 
rendered in the matter shall affirm the validity and effectiveness of any 
mining claimant’s right or interest under the mining claim as to Leas- 
ing Act:minerals, then no subsequent proceedings under this section 7 
of this Act shall have any force or effect upon the so-affirmed right or 
interest of such mining claimant under such mining claim. If at any 
time prior to a hearing the person requesting publication of notice and 
any person filing a verified statement pursuant to such notice shall so 
stipulate, then to the extent so stipulated, but only to such extent, no 
hearing shall be held with respect to rights asserted under that verified 
statement, and to the extent defined by the stipulation the rights 
asserted under that verified statement shall be deemed to be unaffected 
by pest pencionen published notice. 

d) Any person claiming any right in Leasing Act minerals under 
or by virtue of any unpatented mining claim heretofore located and 
ne to receive a copy of any notice of any application, offer, per- 
mit, or lease which may be published as above provided in subsection 
(s) of this section 7, and which may affect lands embraced in such 
mining claim, may cause to be filed for record in the county office of 
record where the notice or certificate of location of such mining claim 
shall have been recorded, a duly acknowledged et for a copy of 
any such notice. Such request for copies shall set forth the name and 
address of the person requesting copies and shall also set forth, as to 
each mining claim under which such person asserts rights in Leasing 
Act minerals: 

(1) the date of location; 

(2) the book and page of the recordation of the notice or cer- 
tificate of location; and _ 

(3) the section or sections of the public land surveys which 
embrace such mining claim; or if such lands are unsurveyed, 
either the section or sections which would probably embra-e such 
mining claim when the public land surveys are extended ‘o such 
lands or a tie by courses and distances to an approved United 
States mineral mor.ument. 

Other than in respect to the requirements of subsection (a) of this 
section 7 as to personal delivery or mailing of copies of notices and 
in respect to the provisions of subsection (e) of this section 7, no such 
request for copies of published notices and no statement or allegation 
in such request and no recordation thereof shall affect title to any 
mining claim or to any land or be deemed to constitute constructive 
notice to any person that the person requesting copies has, or claims, 
any right, title, or interest in or under any mining claim referred to in 


such Ao bees 
(e) If any applicant, offeror, permittee, or lessee shal] fail to comply 
with the requirements of subsection (a) of this section 7 as to the 
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personal delivery or mailin of 2 copy of notice to any person, the pub- 
ication of such notice be deemed wholly ineffectual as to that 
n or as to the rights asserted by that person and the failure of 

that person to file a verified statement, as provided in such noti 
jn no manner affect, diminish, prejudice or bar any rights 0: that 


person. 
Src. 8. The owner or owners of any mining claim heretofore located 
may, at any time prior to issuance of patent therefor, waive and re- 
linguish all rights thereunder to Leasing Act minerals. The execution 
and acknowledgment of such a waiver and relin uishment by such 
owner or owners and the recordation thereof in the office where 
notice or certificate of location of such mining claim is of record shall 
render such mining claim thereafter subject to the reservation referred 
to in section 4 of this Act and any patent issued therefor shall contain 
such a reservation, but no such waiver or relinquishment shall be 
deemed in any manner to constitute any concession as to the date of 
priority of rights under said en claim or as to the validity thereof. 
Sec, 9. Lands withdrawn from the public domain which are within 
(a) Helium Reserve Numbered 1, pursuant to Executive orders of 
March 21, 1924, and January 28, 1926, and (b) Helium Reserve Num- 
bered 2 pursnant to Executive Order 6184 of June 26, 1933, shall be 
subject to entry and location under the mining laws of the United 
States, and to it and lease under the mineral leasing laws, upon 
determination by the Secretary of the Interior, based upon available 
geologic and other information, that there is no reasonable probabili 
that operations pursuant to entry or location of the particular lan 
under the mining laws, or pursuant to a permit or lease of the par- 
ticular lands under the Mineral Leasing Act, will result in the extrac- 
tion or cause loss or waste of the helium-bearing gas in the lands of 
such reserves: Provided, That the lands shall not become subject to 
entry, location, permit, or lease until such time as the Secretary desig- 
nates in an order published in the Federal Register: And provided 
further, That the Beere tary may at any time as & condition to con- 
tinued mineral operations require the entryman, locator, permittee 
or lessee to take such measures either above or below the surface of 
the lands as the Secretary deems necessary to prevent loss or waste 
of the helium-bearing gas. 
Sxc. 10. The Atomic Energy Act is hereby amended as follows: 
(2) Section 5 (b) (5) is revised to read: . Sf, 
(5) Acquisrrion.—The Commission is authorized to the extent it 
deems necessary to effectuate the provisions of this Act— 
“(A) to purchase, take, requisition, condemn, or otherwise ac- 
quire supplies of fissionable source materials or any interest in 
real property containing deposits of fissionable source materials; 


and 
“(B) to purchase, take, requisition, condemn, or otherwise ac- 
quire rights to enter upon any real property deemed by it to have 
ibilities of containing deposits of fissionable source materials 
and to conduct prospecting and exploratory operations for such 


may be made without regard 
provisions of section 3709 of vised Statutes (U.S. C., title 
41, sec. 5) upon certification by the Commission that such action is 
necessary in the interest of the common defense and security, or upon 
a showing that advertising is not reasonably practicable, and partial 
and advance payments may be made thereunder. The Commissi 
may establish guaranteed. prices for all fissionable source materials 
delivered to it within a specified time. Just compensation shall be 
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5 - 
ti graph. 
547) Section 5 (b) (6) is revised to read: 42 Use 1805 
( , Orzeations on LaNvs Bevonaina ro THe Unrrep Srares— (d)(6)0 
The ission is authorized, to the extent it deems necessary to 
effectuate the provisions of this Act, to issue leases or permits for 
proepen ng for, exploration for, mining, or removal of deposits of 
jonable source materials (or for any or all of these’purposes) in 
lands belonging to the United States: rovided, That,, notwithstand- 
ing any other provisions of law, such leases or permits may be issued 
for lands administered for national park, monument and wildlife 
eee only when the President, by Executive order, finds and 
a that such action is necessary in the interests of national 


sitioned, condemned, or otherwise acquired under this 


defense.” 
(e) Section 5 (b) (7) is revised to read: H is 42 USO 
(7) Postic Lanvs.—No individual, corporation, partnership, or (0)(7)- 
association, which had any part, directly or indirectly, in the develop- 
ment of the atomic energy program, may benefit by any location, entry, 
or settlement upon the public domain made after such individual 
sorpoeeons partnership, or association. took part in such program, 
such individual, corporation, partnership, or association, by reason of 
having had such part in the development of the atomic energy pro- 
gram, ‘acquired confidential official information as to the existence of 
leposits of such uranium, thorium, or other fissionable source mate- 
rials in the specific lands upon which such location, entry, or settlement 
is made, and subsequent to the date of the enactment of this Act made 
such location, entry, or settlement or cause the same to be made for his, 
or its, or their benefit, In cases where any patent, conveyance, lease, 
permit, or other authorization has been issued, which reserved to the 

nited States fissionable source materials and the right to enter upon 
the land and prospect for, mine, and remove the same, the head of the 
department or agency which issued the Batents conveyance, lease, per- 
mit, or other authorization shall, on app! ication of the holder thereof, 
issue a new or supplemental patent, conveyance, lease, permit, or other 
authorization without such reservation.” 

(da) Notwithstanding the pees of the Atomic Energy Act, and 42 usc 2602 note, 
particularly section 5 &) (2) thereof, prior to its amendment hereby, Supres 
Peete a ovinons of the Act of August 12, 1953 (67 Stat. 589), and 30 USC 502-505, 
particularly section 3 thereof, any mining claim, heretofore located 30 USC 503, 
under the mining laws of the United States, for, or based upon a dis- 
covery of a mineral deposit which is a fissionable source material and 
which, except for the possible contrary construction of said Atomic 
Energy Act, would have been locatable under such mining laws, shall, 
insofar as adversely affected by such possible contrary constructi 
be valid and effective, in all respects to the same extent as if sai 
mineral deposit were a locatable mineral deposit other than 2 fission 
able source material “ 

Sec. 11. As used in this Act “mineral leasing laws” shall mean the "Mineral Jeas~ 
Act of October 20, 1914 (38 Stat. 741) ; the Act of petra 25, 1920 ing laws." 
(41 Stat. 437) ; the Act of April 17, 1926 (44 Stat. 301); the Act of 48 USC 22-267, 
February 7, 1927 (44 Stat. 1057); and all Acts heretofore or here- 2aseim, 
after enacted which are amendatory of or Sopp leneaey to any of 
the foregoing Acts; “Leasing Act minerals” shall mean all minerals "Leasing Act 
which, upon the effective date of this Act, are provided in the mineral minerals.” 
leasing laws to be disposed of thereunder; “Leasing Act operations” "Leasing Aot 
shall mean peste conducted under a lease, permit, or license operations.” 
issued under the mineral Jeasing laws in or incidental to prospecting 
for, drilling for, mining, treating, storing, transporting, or remov- 
ing Leasing Act ; “mining operations” shall mean operations Mining operee 
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fecdierany enpatentediox peters umnizing clatn oem ete nese 


dental for, 

tase under any claim of right or title based upon such mining claim or 
mae Say re operator” shall mean any who shall 
condi ct o 


erations; “mining o} mean 

party east conduct mining Soucitenes “Atomic Energy ‘Act 
mean the Act of August 1, 1946 (60 Stat. 755), a8 amended; 
“Atomic Energy Commission” shall mean the United States Atomic 
Commission established under the Atomic Energy Act or any 
amen ts thereof; “fissionable source material” shall mean ura- 
nium, thorium, and all other materials referred to in section 5 ® 2) 

of the Atomic Energy Act as reserved or to be reserved to the ni 
States; “uranium lease application” shall mean an application for a 
uranium lease filed with said Commission with respect to lands which 
would be open for entry under the mining laws except for their being 
lands embraced within an offer, 7 permit, or lease under 
the mineral leasing laws or lan own to be valuable for minerals 


"Urenius lease."Jeasable under those laws; “uranium Jease” shall mean uranium 


“Person.” 


Requirement, 


Separabdility, 


mining lease issued by said Commission with respect to any such 
lands; and “person” seal mean any individual, corporation, Parioee= 


Sanois ei ony Act shall be construed t i 
in co O waive, a or 
= approval of 


repeal the requirement of any provision of any law for 
any official of the United States whose approral prior to prospecting, 


loring, or mining would be 
os a Ist any provissodl of this Act, or the application of such provi- 


sion to any poo or circumstances, is held unconstitutional, invalid, 
or unenforcible, the remainder of this Act or the application of such 
provision to persons or circumstances other than those as to which it 
is held unconstitutional, invalid, or unenforcible, shall not be affected 


Approved August 13, 1954, 
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[SEAL] 
UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 
WASHINGTON 25, D. C. 
Nov. 3, 1958 
Mr. Max Barash 
Attorney at Law 
710 Sheridan Building 
711 Fourteenth Street, N.W. 
Washington 5, D. C. 


Akolt, Turnquist, Shepherd & Dick 
Attorneys at Law 

1300 Telephone Building 

Denver 2, Colorado 


Mr. Allyn Cole 


Attorney at Law 
Glenwood Springs, Colorado 


Gentlemen: 


On July 16, 1958, the Union Oil Company of California 
filed a petition for reconsideration of the Department’s 
decision dated May 28, 1958, in Union Oil Company of 
California, Ramon P. Colvert, 65 I. D. 245. The petitioner 
served the attorneys who had represented Colvert on the 
appeal with a copy of the petition of July 16, 1958, and 
they have filed a response. 

The decision held in part that where the records of the 
Department show a tract of land to be free from an ad- 
verse claim, an oil and gas lease issued for such land is 
prima facie valid even though it appears thereafter that 
a mineral location has previously been made on the tract, 
that where a mineral claimant applies for a patent for 
land included within a prima facie valid oil and gas lease, 
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the mineral entry cannot be allowed until the mineral 
applicant has established the validity of his claim in a 
contest brought against the oil and gas lease or at a hear- 
ing ordered by the Department at which the mineral claim- 
ant will have the burden of proof, and that an oil and 
gas lessee may initiate action under section 7 of the Multi- 
ple Mineral Development Act (30 U.S.C., 1952 ed., Supp. 
V, sec. 527) against a mining claim for which an applica- 
tion for patent has been filed and the proceedings will be 
allowed to continue through publication and the filing of 
a verified statement by the patent applicant, but then the 
section 7 proceedings will be stayed until the patent ap- 
plication is disposed of. 

[p. 2] *A major portion of Union’s petition is based 
upon the rights that it asserts have adhered to it because 
it has processed its patent application through the pay- 
ment of the purchase price and the issuance of a receipt 
for it. A final certificate has not been issued on its appli- 
cation. 

This position assumes what has not yet been established, 
namely, that the mining claims included in the patent 
application are valid. Obviously, the processing through 
of a patent application can create no rights in the appli- 
cant if in fact his mining claims were invalid for some rea- 
son such as a lack of discovery. To argue, therefore, as 
Union does, that because it has done all that it is required 
to do with respect to its patent application it has acquired 
equitable title to its claims or vested rights in the claims 
and the claims are therefore immune from attack under 
the Multiple Mineral Development Act or by third parties, 
is to beg the question completely. That question, to re- 
peat, is whether Union’s claims are valid so that the con- 
sequences asserted by Union follow. 

So far as third parties are concerned, Union overlooks 
the fact that Colvert’s lease was issued in November 1951 
at a time when there was no record in the Department of 
any conflicting mining claims covering the leased land. 
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Union’s application for patent was not filed until more 
than 3 years later. Yet Union presumes to contend that be- 
cause it has completed all the procedural steps required 
of it in connection with its patent application, all of which 
were taken long after Colvert’s lease had been issued, Col- 
vert lacks standing to challenge the validity of Union’s 
claims. 

Union relies heavily upon the Jensen case (63 I. D. 71 
(1956) ) for the proposition that an oil and gas lease must 
be canceled when the validity of a prior conflicting min- 
eral location is established. The conclusion reached in the 
Jensen case is undisputed, that is, when the validity of 
the mining claim is established the oil and gas lease must 
be canceled. The problem in this case, however, is not 
the ultimate result, but the mechanics of establishing the 
validity of the mining claim in the face of an existing oil 
and gas lease. The Jensen case did not discuss how the 
conflict was to be worked out and, thus, lends no support 
to Union’s contentions. 

As has been said, Union constantly asserts that it has 
valid mining claims. In this proceeding the Department 
does not deny that it has; it merely seeks to delineate the 
procedure for establishing that fact. The validity of the 
claims has not been finally passed upon by the Depart- 
ment, and Colvert states that they are invalid. The issue 
is simply how to resolve the conflict between Union and 
Colvert. Union would have the Department completely 
ignore Colvert’s lease, ascertain the validity of its claims 
without regard to Colvert, and then having held the claims 
valid, inform Colvert that his lease has been can- 
celed to the extent of the conflict. This procedure would 
violate all the requirements imposed by the Department 
and the courts that an entry in these circumstances is not 
to be canceled without notice and hearing. Johnnie E. 
Whitted, Bill Smith, 61 I. D. 172 (1953). The established 
and fair procedure is to require the mineral claimant, who 
made no protest against the issuance of a lease, to estab- 
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lish the validity of his claims by filing a contest against the 
oil and gas lease.” 

Union also contends that as the possessor of valid min- 
ing claims maintained in accordance with the provisions of 
the mining laws it has a possessory right and that no sub- 
sequent legislation, such as section 7 of the Multiple Min- 
eral Development Act, can be applied retroactively to im- 
pair its property rights. Again Union begs the issue, 
which is whether its mining claims are valid. 

Regardless, it is clear from the legislative history of 
the act and the plain words of section 7 that the latter 
applies to existing mining claims. Therefore, the peti- 
tioner is in essence contending that section 7 is uncon- 
stitutional as applied to a mining claim in existence on 
the date of its enactment. The Secretary, of course, can- 
not question the constitutionality of an act of Congress, 
but must enforce the statute according to its terms, leav- 
ing the question of constitutionality to the courts. 

Furthermore, section 7 deprives a mining claimant of 
no rights. It merely sets up a procedure for establishing 
the validity of the rights he has to leasing act minerals, 
with provision that if he does not comply with the terms 
of the act, by coming in to assert them, he loses his rights 
to such minerals. This is the same procedure which was 
adopted for removing conflicts between mining claims and 
surface rights in the act of July 23, 1955 (30 U.S.C., 1952 
ed., Supp. V, sec. 613).? It is nothing more than a form 
of action to quiet or register title. See Tiffany “Real 
Property’? 3d Ed., sec. 1315. It is commonplace in 
the law that the holder of valid title to, or an interest 
in, real property may be forced to defend his title or inter- 


1It is to be noted thet the Mineral Leasing Act requires a court proceed- 
ing to cancel a mineral lease if it is known to contain valuable deposits of 
oil and gas (30 U.S.C., 1952 ed., Supp. V, sec. 188) degree of protection 
given to neither mineral nor homestead entries. 


28ce also act of August 5, 1955, 69 Stat. 534; 43 U.S.C., 1952 ed., Supp. 
V, sec. 274 note. 
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est against the claim of another. Yet it has never been 
questioned that such a proceeding is constitutional. 

I would also like to point out that the requirement that 
Union bring a contest against Colvert’s oil and gas lease 
is independent of Colvert’s rights under section 7. The 
former would be necessary if the latter had never been 
enacted. If Union is successful in its contest, section 7 
proceedings based on Colvert’s lease would not be pos- 
sible. 

The petitioner also asks for a categorical statement as 
to whether equitable title passed to Union on June 15, 
1954, when it completed all it had to do under the patent 
proceeding. This question cannot be answered inasmuch 
as no determination has yet been made as to whether 
Union’s claims are valid. However, the question of whether 
Union’s claims are valid is open to examination and con- 
test by the Department until a patent issues. The author- 
ity of the Department to inquire into the validity of any 
disposal of public lands even after the issuance of a final 
certificate, which has not been issued here, was extensively 
examined in a recent case (State of Wisconsin et al., 65 
I. D. 265 (1958)). The conclusions reached there are 
entirely applicable here. 

Union further asserts that regardless of whether it has 
earned equitable title, it has acquired vested rights of 
which it is being deprived without due process of law. 
The views expressed above that neither requiring Union 
to bring a contest against Colvert nor exposing its claim 
to section 7 proceedings deprives it of any rights is equally 
pertinent to this assertion. To state the obvious, the valid- 
ity of Union’s claim will be ascertained solely on the basis 
of the facts as they existed prior to the issuance of Col- 
vert’s lease or the enactment of section 7. 

Finally, Union asks the Department to reverse the rule, 
which it recognizes the Department has stated in many 
cases, that an adverse claim must be filed only by rival min- 
ing claimants. The rule is based upon the long held view 
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that the adverse claimant procedure was intended only to 
turn over to the local courts the determination of the right 
of possession between rival mining claimants of unpat- 
ented land, and the Department sees no basis for chang- 
ing it. 

Therefore, having carefully considered Union’s peti- 
tion, it is my opinion that it presents no persuasive 
reasons for altering the Department’s decision in this 
ease. Accordingly, the petition is denied and the decision 
of May 28, 1958, will remain the final determination of 
the Department in this matter. 


Sincerely yours, 
/s/ Evmunp T. Fritz 
Acting Solicitor 
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[Filed January 19, 1959] 
Answer 
The defendant, Fred A. Seaton, by his attorney, for his 
answer says: 
First Derense 
The complaint fails to state a claim upon which relief 
can be granted. 
Seconp DEFENSE 
I 


Defendant is without information sufficient to form a 
belief with respect to the truth or falsity of the allegations 
in paragraph 1. 


II 
The allegations in paragraph 2 are admitted. 


Ii 
The allegations in paragraph 3 are admitted. 


IV 


The allegations in paragraph 4 constitute matters of 
law which require no answer. 


Vv 


The allegations in paragraph 5 are merely statements 
of the plaintiff’s conception of the issues. To the extent 
that the allegations in this paragraph may be considered 
allegations of fact, they are denied. 


VI 


Defendant admits that plaintiff has filed an application 
for a mineral patent based on the claims described in 
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[Filed June 1, 1959] 
Defendant's Motion for Summary Judgment 


Defendant moves for summary judgment of dismissal. 
The grounds for this motion are as follows: 


1. The complaint fails to state a claim upon which relief 
can be granted. 


2. There is no genuine issue of fact and defendant is 
entitled to judgment as a matter of law. 


Txos. L. McKevirr 
Attorney, Department of Justice 
Attorney for Defendant 


[Filed August 29, 1959] 
Motion for Summary Judgment 


Plaintiff, by its attorneys, moves the Court for summary 
judgment, pursuant to Rule 56 F. R. (Civ.) P., in accord- 
ance with the relief sought in the complaint. This motion 
is based on the following grounds: 


1. There is no genuine issue as to any material fact and 
plaintiff is entitled to judgment as a matter of law. 


2. The material facts are established by the allegations 
of the complaint and by the admissions of the answer. 


Affidavit 


Crry anp County or DENVER 

Wallis L. Campbell, a citizen and resident of the County 
of Jefferson and State of Colorado, of lawful age, being 
first duly sworn, upon his oath deposes and states as 
follows: 


Strate or Cotorapo a 
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Tuar he is an attorney at law, duly licensed to practice 
in the State of Colorado and the United States District 
Court for the District of Colorado, and the United States 
Court of Appeals for the Tenth Circuit; 


Tuar on July 17, 1959, he examined certain records in 
the office of the Bureau of Land Management, Denver, 
Colorado, relating to those certain placer mining claims 
known as the Betty Nos. 1 to 8 inclusive, Edna No. 1 and 
Edna No. 3, covering lands in Sections 21, 22 and 27, 
Township 4 South, Range 95 West, 6th P.M. Colorado, 
which placer mining claims and the lands covered thereby 
are involved in that certain suit pending in the United 
States District Court for the District of Columbia, entitled 
Union Oil Company of California, Plaintiff, vs. Fred A. 
Seaton, Secretary of the Interior, Defendant, and being 
Civil Action No. 3042-58 on the docket of said Court; 


Tuar in the office of the Bureau of Land Management, 
Denver, there is maintained a card index file marked 
“‘Contest’’ and a Contest Docket Book which reflect con- 
tests brought by the United States of America attacking 
the validity of mining claims; 


Tuar therein was an index card and a docket sheet which 
showed that Contest #12574 had been brought by the 
United States relating to the placer claims above named, in 
the year 1931; 


Affiant then examined the contest ‘‘ease file’? on Con- 
test #12574, as submitted to affiant by the Manager’s 
representative, which the docket book indicated had been 
returned to the Denver Land Office from the Bureau of 
Land Management, Washington, D. C., June 2, 1959; 


Affiant states that in said file was a letter dated February 
25, 1931, from C. C. Moore, the then Commissioner of the 
General Land Office, to Mr. J. A. Moore, Chief of Field 
Division, General Land Office at Denver, Colorado. A copy 
of said letter, marked Exhibit 1, is hereto attached and 
hereby made a part hereof; 
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Txar also in said file was a letter dated April 22, 1931, 
from Mr. C. C. Moore, Commissioner of the General Land 
Office, to the Register of the Denver Land Office. A copy 
of said letter, marked Exhibit 2, is hereto attached and 
hereby made a part hereof; 


Tart also in said file was a copy of a summons or com- 
plaint from the United States to Joseph Schneider, a 
copy of which was also attached to the docket sheet in the 
Contest Docket Book. A copy of said summons or com- 
plaint, marked Exhibit 3, is hereto attached and hereby 
made a part hereof. The said docket book indicates that 
said summons or complaint was issued on or about April 
27, 1931. 


Wau L. CAMPBELL 
Wallis L. Campbell 


Subscribed and sworn to before me this 14th day of 
August, 1959. 


Wrrress my hand and official seal. 


My Commission expires: June 30, 1963. 


Heten B. Wyman 
Notary Public 
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EXHIBIT 1 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
GENERAL LAND OFFICE 
WASHINGTON 


In answer refer to 
1402686 ‘“‘N”? UEG 
Feb. 25, 1931 
Report 
Oil Shale 
Mr. J. A. Moore 
Chief of Field Division, G.L.O. 
Denver, Colorado 
Sir: 

Reference is made to the report of Mining Engineer 
Oral J. Berry dated December 3, 1930, on the Betty Nos. 1 
to 8 inclusive, Sees. 21 and 22, Grace Nos. 1 to 8 inclusive, 
Sees. 15 and 26, Edna Nos. 1 to 8 inclusive, Secs. 25 to 28, 
and Louise Nos. 1 to 6 inclusive, Sees. 23 and 24. 


The township and range in which the claims are located 
are not stated. Kindly furnish this information. 


Very respectfully, 


/s/ ©. C. Moore 
Commissioner 
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EXHIBIT 2 
1X C.F. D. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
GENERAL LAND OFFICE 
WASHINGTON 


In answer refer to 

1402686 ‘“‘N’? BHC 
April 22, 1931 
Adverse Proceed- 


ings directed 
Oil Shale Placers 


Register, 


Denver, Colorado 
Sir: 


Title to the Betty No. 1, NW%4 See. 21, Betty No. 2, 
SW, Sec. 21, Betty No. 3, NE Sec. 21, Betty No. 4, SEY 
Sec. 21, Betty No. 5, NW% See. 22, Betty No. 6, sw% 
Sec. 22, Betty No. 7, NE% Sec. 22, Betty No. 8, SEY 
Sec. 22, all in T. 4 S., R. 95 W., Grace No. 1, NW% See. 25, 
Grace No. 2, SW14 See. 25, Grace No. 3, NE% See. 25, 
Grace No. 4, SE% See. 25, Grace No. 5, NW%4 Sec. 26, 
Grace No. 6, SW14 See. 26, Grace No. 7, NE%4 Sec. 26, 
and Grace No. 8, SE% Sec. 26, all in T. 4 S., RB. 95 W., 
Edna No. 1, NW%4 Sec. 27, Edna No. 2, SW% Sec. 27, 
Edna No. 3, NE% Sec. 27, Edna No. 4, SE% Sec. 27, 
Edna No. 5, NW See. 28, Edna No. 6, SW%4 See. 28, 
Edna No. 7, NE Sec. 28 and Edna No. 8, SEY See. 28, 
all in T. 4 S., R. 95 W., Louise No. 1, NEY Sec. 23, Louise 
No. 2, SE% See. 23, Louise No. 3, NW14 Sec. 24, Louise 
No. 4, SW14 Sec. 24, Louise No. 5, NE%4 Sec. 24 and 
Louise No. 6, SE%4 See. 24, all in T. 4S., R. 95 W., 6th P.M. 
oil shale placers, appears in the name of Joseph Schneider, 
Kewaskum, Wisconsin. 
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You will proceed in accordance with circular of Febru- 
ary 26, 1916, and in the notice provided for in paragraphs 
3, 4 and 5 thereof, you will state that the following charge 
has been filed by a representative of this office: 


That annual assessment work to the value of $100 was 
not performed upon each or any one of the Betty Nos. 1 to 
8 inclusive, Grace Nos. 1 to 8 inclusive, Edna Nos. 1 to 8 
inclusive, and Louise Nos. 1 to 6 inclusive, oil shale placers, 
for the year ending July 1, 1929, and that work had not 
been resumed on the Betty Nos. 1 and 2 and Edna Nos. 
5 and 6. May 15, 1930, Betty Nos. 3, 4, 5 and 6 May 16, 
1930, Edna Nos. 2, 4 and 8 and Grace No. 6, May 19, 1930, 
Betty Nos. 7 and 8 and Edna Nos. 1, 3 and 7 May 20, 1930, 
Grace Nos. 1, 2, 7 and 8, and Louise Nos. 1, 2, 3 and 4, 
May 21, 1930, and Louise Nos. 5 and 6 and Grace Nos. 3 
and 4, May 23, 1930, when challenges to the validity of the 
claims were posted thereon on behalf of the United States, 
and on Grace No. 5, May 23, 1930, when posting of notice 
thereon was completed on behalf of the United States. 


Notify the claimant that by reason of the default in said 
assessment work, the United States has taken possession 
of the lands within the claims for its own uses and pur- 
poses. 

Very respectfully. 


(sgd) C. C. Moore 
Commissioner 
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EXHIBIT 3 
4-018a 


DEPARTMENT OF THE INTERIOR 
GENERAL LAND OFFICE 


342 P.O. Bldg., Denver, Colo. 
April 28, 1931 
Contest 12574 


Received 
Apr. 29, 1931 
Denver Field Division 
General Land Office 


Unrrep States 
vs. 


JOSEPH SCHNEIDER 


Involving Petty Nos. 1 to 8 inels., Grace Nos. 1 to 8 
incls., Edna Nos. 1 to 8 inels., Louise Nos. 1 to 6 incls., 
oil shale placers. 


See description given below by authority of General Land 
Office ‘‘N”? letter dated April 22, 1931. 


In the matter of the above-entitled case, you are hereby 
notified that the following charges have been filed by a 
representative of the Interior Department, against the 
validity of your entry, to wit: 


That annual assessment work to the value of $100 was 
not performed upon each or any of the Betty Nos. 1 to 8 
inclusive, Grace Nos. 1 to 8, inclusive, Edna Nos. 1 to 8 
inclusive and Louise Nos. 1 to 6 inclusive, oil shale placers, 
for the year ending July 1, 1929, and that work had not 
been resumed on the Betty Nos. 1 and 2 and Edna Nos. 
5 and 6 May 15, 1930, Betty Nos. 3, 4, 5 and 6 May 16, 
1930, Edna Nos. 2, 4, and 8 and Grace No. 6, May 19, 1930, 


Betty Nos. 7 and 8, Edna Nos. 1, 3 and 7 May 20, 1930, 
Grace Nos. 1, 2, 7 and 8 and Louise Nos. 1, 2, 3, and 4 
May 21, 1930, and Louise Nos. 5, and 6 and Grace Nos. 
3 and 4, May 23, 1930, when challenges to the validity of 
the claims were posted thereon on behalf of the United 
States, and on Grace No. 5, May 23, 1930, when posting of 
notice thereon was completed on behalf of the United 
States. 


You are notified that if you fail to file in this office 
within thirty days of date of service of this notice, a written 
or printed answer, under oath, denying each of said charges, 
or showing a state of facts rendering said charges im- 
material, and applying for a hearing to determine the 
truth of said charges and answer, or if you fail to appear 
at a hearing applied for, your said above entry of claim 
will be considered for rejection or cancellation. 


That by reason of the default in said assessment work, 
the United States has taken possession of the lands within 
the claims for its own uses and purposes. 


Answer, if filed, should be filed in duplicate and if hearing 
is desired, must contain request for hearing. 


Description: 


Betty No. 1, NWA, Sec. 21, Betty No. 2, SW14, See. 
Betty No. 3, NEW, Sec. 21, Betty No. 4, SH%4, Sec. 
Betty No. 5, NW1, Sec. 22, Betty No. 6, SW%4, See. 
Betty No. 7, NEW, Sec. 22, Betty No. 8, SE'%4, Sec. 22, 
T.4S., R. 95 W., Grace No. 1, NW%, Sec. 25, Grace No. 2, 
SW, Sec. 25, Grace No. 3, NEW, Sec. 25, Grace No. 4, 
SEM, See. 25, Grace No. 5, NW44, Sec. 26, Grace No. 6, 
SWi4, Sec. 26, Grace No. 7, NE%4, Sec. 26, Grance No. 8, 
SEY, Sec. 26, T. 4 S., R. 95 W., Edna No. 1, NW%, Sec. 
97, Edna No. 2, SW14, See. 27, Edna No. 3, NE\, See. 27, 
Edna No. 4, SE%, Sec. 27, —— No. 5, NW, See. 28, 
Edna No. 6, SW14, Sec. 28, Edna No. 7, NE%4, See. 28, 
and Edna No. 8, SE%4, See. 28, T. 4 S., R. 95 W., Louise 


No. 1, NE%, Sec. 23, Louise No. 2, SE%, Sec. 23, Louise 
No. 3, NW, Sec. 24, Louise No. 4, SW, Sec. 24, Louise 
No. 5, NEU, Sec. 24, Louise No. 6, SE%4, See. 24, all T.4S., 
R. 95 W., 6th P.M. oil shale placers. 


/s/ Frances RELY 
Acting Register 


[Filed November 17, 1959] 


Plaintiff's submission of unreported decisions of the Interior 
Department's Bureau of Land Management and its Field Offices, 
which have become final, establishing that both before and 
after the Secretary’s decision of May 28, 1958, in the case 
at bar, oil and gas leases were canceled for conflict with valid 
mining claims located under the United States Mining Laws 
prior to the initiation of Mineral Leasing Act oil and gas 
lease interests and for which applications for mineral patent 
were filed after the initiation of said Mineral Leasing Act 
interests, without requiring the applicants for mineral patent 
to file a contest proceeding against the oil and gas lessee. 
These decisions are listed chronologically. 


Denver, Colorado, Land Office Manager’s decision of May 
19, 1955, holding oil and gas lease Colorado 02714 for 


cancellation for conflict with patented mineral entry 
Colorado 05443. 


Associate Director, Bureau of Land Management, W. G. 
Guernsey’s decision of August 4, 1955, revoking oil 
and gas leases identified in Schedule ‘‘A’’ for conflict 
with application for mineral patent Wyoming 020016.* 


Associate Director, Bureau of Land Management, W. G. 
Guernsey’s decision of August 11, 1955, revoking oil 
and gas leases identified in Schedule ‘‘A’’ for conflict 
with application for mineral patent Wyoming 020015. 


* This decision was affirmed on a Secretarial level by the Acting Solicitor’s 
decision of February 24, 1956, in Marion F. Jensen et al., Elden F. Keith et al., 
and is reported in Volume 63, Interior Decisions, at p. 71. 
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Utah Land Office Manager’s decision of October 7, 1955, 
holding oil and gas lease Utah 08323 for cancellation 
to the extent of conflict with application for mineral 
patent Utah 012252. 


Billings, Montana, Land Office Manager’s decision of July 
26, 1956, holding oil and gas lease Montana 010799 for 
cancellation for conflict with patented mineral entry 
Montana 012831. 


Acting Director, Bureau of Land Management, Earl J. 
Thomas’ decision of August 15, 1958, declaring null 
and void and holding for cancellation oil and gas lease 
Colorado 9487 for conflict with application for mineral 
patent Colorado 010319. 


Denver, Colorado, Land Office Acting Manager’s decision 
of January 22, 1959, declaring null and void and cancel- 
ing oil and gas lease Colorado 03584 for conflict with 
patented mineral entry Colorado 07026. 


SyiiaBus—An oil and gas lease will be canceled where the 
lands included in it were patented under a mineral entry 
made for oil shale placers located prior to the date of the 
Mineral Leasing Act of February 25, 1920 as amended. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

LAND OFFICE 
429 PosT OFFICE BUILDING 


P. O. Box #1018 
Denver 2, Colorado 


ReGisTeRED Mar 
May 19, 1955 
DECISION 
Offeror Oil and Gas 
Robert Connaghan Colorado 02714 


Oil and Gas Lease Held for Cancellation 


On May 1, 1951, oil and gas lease Colorado 02714 issued 
to Robert Connaghan for Sec. 29, T. 3 S., R. 99 W, and 
other lands not here in question and which have been 
assigned from lease Colorado 02714, to lease Colorado 
02714-A. Remaining in lease Colorado 02714 is the NW%4 
and £14, Sec. T3S., ROIW. 


Lease Colorado 02714 is hereby held for cancellation in its 
entirety for the reason that all the lands now included in 
it are patented in mineral entry Colorado 05443 made for 
oil shale placers located prior to the date of the mineral 
leasing act of February 25, 1920, and patented under the 
Act of May 10, 1872, by the Weber Oil Company, ¢/o 
Parkinson and Stewart, Attorneys at Law, Glenwood 
Springs, Colorado, on April 26, 1955. 


The lessee is allowed 30 days from receipt of this decision 
within which to appeal to the Director, failing in which the 
lease will be cancelled on the records of this office. Any 
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such appeal must be filed in this office and must be accom- 
panied by evidence of service of a copy of the appeal upon 
any adverse parties. 


(Sgd) Gzorce H. WoopHaLi 
Land Office Manager 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

Wasurneton 25, D. C. 


Wyoming 020016 


August 4, 1955 
Registered Mail 
Return Receipt Requested 


DECISION 


Elden F. Keith, et al Mineral Patent Application 
Manager's Decisions Affirmed 


The Manager of the Land Office, Cheyenne, Wyoming, has 
referred to this office for review an application for a 
mineral patent, Wyoming 020016, and certain oil and gas 
leases as shown by the attached Schedule ‘‘A’’, which have 
been revoked to the extent that they were in conflict with 
the mineral patent application. Appeals have also been 
filed from the Manager’s decisions revoking these leases 
to the extent of their conflict with the mineral patent 
application. 


On January 29, 1953, Elden F. Keith, et al, filed the above 
identified mining patent application in the Cheyenne Land 
Office for the issuance of a patent covering certain lands 
in Johnson County, Wyoming. Subsequently, notice of 
conflict in the form of a protest was given to the holders 
of the oil and gas leases which were covered by the appli- 
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cation for a mineral patent. This protest requested that 
the oil and gas leases be canceled to the extent that 
they were in conflict with the mining locations as described 
in the application for patent. This was requested for the 
reason that these lands were not available for leasing under 
the Act of February 25, 1920 (41 Stat. 437, 30 US.C., 
1952 ed., sec. 226) as amended, as the lands were covered 
by existing mining locations at the time the offers were 
made. 


By separate decisions of June 9, 1954, the Manager of 
the Land Office revoked the conflicting oil and gas leases 
to the extent that they were in conflict with the mining 
patent application. In response to this action of the Land 
Office Manager, relinquishments were filed on lands in con- 
flict with the mineral patent application in the following 
oil and gas leases: Wyoming 09777, 09778, 010110, 011833, 
011862, 012119, 012997 and 012203. 


In the case of oil and gas lease Wyoming 012669, the 
decision of the Land Office Manager revoking the oil and 
gas lease in its entirety was returned undelivered. The 
letter had been sent to the last known address of record in 
the United States. The record indicates that the lessee 
had departed from the United States and left no forward- 
ing address. Therefore, this lease is considered to be 
canceled. 


In oil and gas leases Wyoming 011086, 010878 and 010876, 
no appeal was made from the Manager’s decision revoking 
these oil and gas leases to the extent of their conflict with 
the mineral patent application. Therefore, these leases are 
considered to be finally canceled to the extent of their 
conflict. 


In the case of Wyoming 010291, no appeal has been filed 
with the record but the lessee has informed this office that 
an appeal was filed. Therefore, the action of the Land 
Office Manager in canceling this lease is being considered 
on its merits. 
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Appeals were filed in the following oil and gas leases 
but these appeals were not timely filed within the 30-day 
period allowed by the Manager’s decision of June 9, 1954, 
as required by 43 CFR 221.74 and 221.75: Wyoming 010976, 
011557, 011557, 010241 and 011558. These late appeals, 
however, are being considered on their merits with the 
appeals which were timely filed. 


Appeals which were timely filed from the Manager’s 
decision of June 9, 1954, in the following oil and gas leases 
are listed as follows: Wyoming 09829, 015653, 010497, 
013771, 010111, 011822, 010393, 012180, 011907, 011191, 
and 012549. 


The basis of the appeals filed protesting the action of 
the Land Office Manager’s decision may be summarized 
as follows: That the records of the Land Office failed to 
show any mining claims located on the land for which 
leases issued when the lease offers were filed; that the 
mining claim is for the mineral bentonite, only, and not 
for the other mineral rights and, therefore, the oil and 
gas leases should be allowed to be issued for this land; 
that at all times the lessees have exercised good faith 
and have paid the rentals when they have been due; that 
there has been no discovery made on the mining claims and 
that there has not been a valid location made on the lands 
covered by the mining claims; that there has not been 
the assessment work done necessary to allow patent to 
issue. 


The grounds of the appeals filed protesting the revoca- 
tion of the oil and gas leases in conflict with the mining 
patent application are found to be without merit. It is not 
required that notice of mining locations made on public 
land be filed with the Land Office. Mining claims are 
located by staking the claim and recording the notice of 
locations in the County Recorder’s office. The Land Office 
ordinarily has no way of knowing whether or not there 
are mining locations filed on public land until an application 
is made to the land office for the issuance of a patent. 
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When a valid location and a valuable discovery sufficient 
to warrant patenting has been made, all else having been 
done to conform with the State and Federal laws, a patent 
for all the mineral rights of the lands covered by the 
mining location will be issued to the one applying for 
patent if he is the owner of the possessory rights thereto. 
The patent issued by the United States conveys, under the 
mining laws, the fee title to the one obtaining patent unless 
the surface has been patented under other applicable laws 
not involved in this case. 


The fact that the oil and gas lessees have acted in good 
faith at all times, will not give any greater effect to an 
invalid transaction. The United States was under no obli- 
gation to check the records of the County Recorder to 
ascertain whether any mining locations had been recorded 
for any of the lands. It is the practice of most oil com- 
panies to examine the County Recorder’s records to deter- 
mine whether or not there are any existing mining loca- 


tions to which any lease they might obtain would be subject 
to. 


A field examination was made on April 6, 1954, and it 
was found that there had been valid discoveries made 
on the mining claims prior to the filing of all of the oil 
and gas lease applications involved herein, and that an 
amount of work necessary to develop the claims had been 
done in excess of the required $500 per claim. 


In view of the foregoing, the decisions of the Land 
Office Manager dated June 9, 1954, are hereby affirmed. 
This decision will become final and the respective leases 
will stand canceled to the extent of the conflicts with the 
mining claims mentioned, unless within 30 days from 
receipt of notice hereof such parties as may be entitled 
to appeal herefrom proceed in accordance with the attached 
Cireular 1818. 


(Sgd) W. G. Guernsey 
Associate Director 


Wyoming 020015 
5.04 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

WASHINGTON 25, D. C. 


Aug. 11, 1955 
DECISION 
Elden F. Keith, et al : Mineral Application for Patent 


Action of Manager Affirmed 


The Manager of the Land Office, Cheyenne, Wyoming, 
has referred to this office for review an application for a 
mineral patent, Wyoming 020015, and certain oil and gas 
leases included in the attached Schedule ‘‘A’’ which have 
been revoked for the reason that they were issued for 
land embraced in the application for a mineral patent. 


On January 29, 1953, Elden F. Keith, et al, made the 
above identified mining patent application to the Bureau 
of Land Management for the issuance of a patent covering 
certain lands in Johnson County, Wyoming. Subsequently 
notice of conflict in the form of a protest was given to the 
holders of the oil and gas leases covering lands included 
in the application for a mineral patent. This protest 
requested that the oil and gas leases be canceled to the 
extent that they were in conflict with the mining locations 
as described in the application for patent. This was 
requested for the reason that these lands were not available 
for leasing under the Act of February 25, 1920 (41 Stat. 
437, 30 U.S.C. 1953 ed., sec. 226) as amended, as the lands 
were covered by existing mining locations at the time the 
offers to lease were received. Only one answer to this 
notice of protest was received. The basis of this answer 
was that the United States had issued an oil and gas 
lease which had been accepted in good faith by the lessee 


and that the claim of the protesting parties is not valid. 
No evidence has been introduced into the record to support 
these charges by the lessee. ~ 


A field examination was made on April 6, 1954, and it 
was found that there had been valid discoveries made on 
the conflicting mining claims prior to the filing of the oil 
and gas lease applications, and that an amount of work 
necessary to develop the claims had been done in excess of 
the required $500 per claim. In view of this information 
the Manager of the Land Office by decisions of June 9, 
1954, revoked all oil and gas leases as to the lands in 
conflict with the mining claims, subject to the right of 
appeal. In response to the Manager’s decisions relinquish- 
ments were filed in six of the oil and gas leases eliminating 
the conflict with the mining claims. No appeal was taken 
from the Manager’s decision by the lessees of the remain- 
ing two leases. 


In the absence of an appeal these leases were subject to 
final cancellation to the extent that they were in conflict 
with the mining patent application. The reason for cancel- 
ing these oil and gas leases has been found to be valid 
and proper. At the time this location was made, if based 
on a valid discovery, the location has the effect of a 
‘grant by the United States of the right of present and 
exclusive possession.”? Wilbur v. Krushnic, 280 U.S. 306, 
316 (1928). The locator’s possessory right is good against 
the world, including the United States. U. S. v. West, 30 
F. 2d 742. Consequently, no disposition could be made by 
the United States impinging upon that right, and the 
Department was precluded from issuing any oil and gas 
leases. The converse was also true. A mining claim 
could not be located on land embraced in an oil and gas 
prospecting permit. Filtrol Oil Co. v. Brittan, 51 L.D. 
649 (1926). 


The case records of the oil and gas leases and of the 
mineral patent application are being returned to the Land 
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Office at Cheyenne for processing in connection with the 
issuance of the mineral patent. 


/s/ W.G. GUERNSEY 
Acting Director 


SCHEDULE ‘‘A’”’ 
Oil and Gas Leases 


Wyoming 0336 
* 010341 
010414 
010449 
010814 
011012 
012187 
012969 
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Syr~asus—Cancels oil and gas lease as to lands embraced 
in prior valid mining locations upon which final certifi- 
cates have issued and the Geological Survey has reported 
the lands to be not valuable for oil and gas or other 
leasable minerals so the provisions of the Act of August 
13, 1954, do not apply. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
LAND OFFICE 
POST OFFICE BOX NO. 777 
SALT LAKE crry 10, UTAH 


Utah 08323 
October 7, 1955 
DECISION 
Rulon K. Neilson : Oil and Gas 


Lease Cancelled in Part 


February 1, 1953, oil and gas lease Utah 08323 was issued 
to Rulon K. Neilson in answer to an offer filed December 
15, 1952. The lease includes inter alia W% Sec. 15 T. 22 
S., BR. 1 W., SLM. 


On April 6, 1954, Lloyd M. Jensen, Pearl Jensen, Lloyd 
E. Jensen, Marie Jensen, J. S. Jorgensen, Lola Jorgensen, 
Alvin Adams and Patsy Adams filed application Utah 
012252 for patent to placer mining claim including United 
No. 3 and No. 4 consolidated placer mining claims embrac- 
ing Wi Sec. 15 T. 22 S., R. 1 W. United No. 3 and No. 4 
consolidated placer mining claims each were located on 
September 26, 1952, and each were recorded the same date 
in Volume 8 of Mining Records at pages 595 and 596 
respectively in the records of Sevier County. 


2 


Based on field classification and report United No. 3 
and No. 4 placer mining claims have been found to be 
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valid since the date of location. Final certificate was 
issued June 22, 1954. 


Mineral entry Utah 012252 conflicts with oil and gas 
lease Utah 08323 as to W14 Sec. 15, T. 22 S., R. 1 W., SLM, 
Utah. As the United No. 3 and No. 4 consolidated placer 
mining claim embraced in the mineral entry have been 
valid since their location September 26, 1952, they are 
prior in time to the offer to lease Utah 08323 filed December 
15, 1952. Furthermore, the Geological Survey has re- 
ported these lands to be not valuable for oil and gas or 
other leasable minerals according to available information 
so the provisions of the Act of August 13, 1954, 68 Stat. 
708, do not apply. 


Accordingly, oil and gas lease Utah 08323 is hereby held 
for cancellation as to the W14 Sec. 15 T. 228. R. 1 W., 
SLM, Utah, containing 320 acres, because these lands are 
in valid mining locations and are not known to be valuable 
for oil and gas, and because the mineral locations were 


made prior to the time of filing of the offer to lease Utah 
08323, these lands are not available for leasing for oil and 
gas under the Mineral Leasing Act, in answer to offer 
to lease Utah 08323. 


This cancellation will become final 30 days after receipt 
hereof by the lessee in the absence of an appeal. In ac- 
cordance with a recent ruling of the Comptroller General 
rental paid in connection with the cancelled area may not 
be refunded. 


Oil and gas lease Utah 08323 was issued for 2560.53 
acres and being hereby cancelled as to the 320 acres will 
remain intact as to the other therein described lands total- 
ing 2240.53 acres. 


(Sgd) Ernest BE. House 
Manager 
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Syzianus—Oil and gas lessee ordered to show cause why 
his lease should not be declared null and void as it is in 
conflict with a patented mineral entry based on mineral 
location made and recorded prior to July 31, 1939. 
Locators on such lands, if all requirements of the mining 
laws are complied with, are entitled to unrestricted 
patents therefor, including oil and gas. Rentals paid 
prior to the issuance of the patent to the mining claimant 
will not be refunded. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
LAND OFFICE 
1245 nortH 29TH STREET 
BILLINGS, MONTANA 


Montana 010799 
Montana 012831 


July 26, 1956 
R. D. Crum 
1201 East Jax 
Midland, Texas 
Certified Mail 
Return Receipt Requested 


DECISION 
Oil and Gas 
Order to Show Cause 


Noncompetitive oil and gas lease Montana 010799 was 
issued effective as of November 1, 1954 to R. D. Crum 
embracing the following, among other lands: 


T.9S., R. 59 B., P.M., Montana 
See. 28, W1LE%, Wi 
Sec. 29, SE1%4SE%4 
Sec. 32, NE144NEY 
Sec. 35, W1ANW% 
640.00 acres 
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All of the above lands are in conflict with patented 
mineral entry Montana 012831 of the International Minerals 
and Chemical Corporation, ¢/o W. A. McCullen, Bangs and 
McCullen, Attorneys at Law, Rapid City, South Dakota. 


Oil and gas lease offer Montana 010799 was filed Decem- 
ber 8, 1952. 


Patented Mineral Entry Montana 012831 is based on 
rights derived from mineral locations all made and recorded 
in the appropriate county office of record between the 
dates of October 3, 1935 and January 14, 1939. (The 
mining laws, applicable to this case, do not require the 
recording of mining claims in the Land Office until applica- 
tion for patent is filed.) 


Because the above mentioned mining claims were located 
and recorded as stated prior to July 31, 1939, the provisions 
of the multiple leasing act of August 13, 1954 (68 Stat. 
708), also known as Public Law 585, 83rd Congress, do 


not apply. 


The Mineral Leasing Act of February 25, 1920 expressly 
prohibits the disposition of any of the minerals named 
therein save in the form and manner provided by the act, 
and makes no provisions for the location or patenting 
under the mining laws of lands containing them, with a 
reservation of such minerals to the United States. On the 
other hand, it is in substance provided in the mining laws, 
that the locators of mining locations, their heirs, and 
assigns, on land subject to such location, and with respect 
to which locations the requirements of the mining laws 
have been complied with, shall all else being regular be 
entitled to the exclusive right of possession of, and an un- 
restricted patent to, the land so located. Clearly, there- 
fore, there can be no room for the contemporaneous opera- 
tion of both the mining Jaws and the mineral leasing act 
with the same lands. 

(Reference: 50 L.D. 650.) 
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Mining locations may be made on lands patented under 
the Stockraising Homestead Act of December 29, 1916. 
(438 CFR 185.1) The fact that the lands described herein 
were patented under the act of December 29, 1916, in no 
way affects the conclusion that oil and gas lease Montana 
010799 can not exist contemporaneously with patented 
mineral entry Montana 012831, as to the same lands. 


Accordingly, R. D. Crum is allowed 30 days from receipt 
of this notice to show cause why oil and gas lease Montana 
010799 should not be declared null and void as to the lands 
described above. Failing in which, this decision will be- 
come final and the lease declared null and void as to the 
lands concerned in its conflict with mineral entry Montana 
012831. 


R. D. Crum paid the rental for the first year of the lease 
on December 8, 1952 for which Receipt No. 52323 was 
issued. The lease was issued effective November 1, 1954. 
Final Certificate of Mineral Entry was dated June 3, 1955. 
The patent was issued November 22, 1955. The application 
for patent to this entry was filed in the Land Office April 
1, 1954. No payment of rental has been made on the oil 
and gas lease after the date of mineral entry or the 
issuance of the patent. Comptroller General of the United 
States ruled in his decision B-123118 dated July 1, 1955, 
that rental paid as in Montana 010799 can not be refunded. 
A copy of Decision B-123118 is attached. 


This decision is subject to the right of appeal to the 
Director of the Bureau of Land Management. If such 
appeal is taken it must be received in this office within 
thirty (30) days from receipt hereof, accompanied by a 
$5.00 filing fee. Full compliance is required with 43 CFR 
Sections 221.1 to 221.5 inclusive, and to other pertinent 
sections of the Rules of Practice. See the information 
sheet attached. 


(Sgd) Tazo EB. ANHDER 
Manager, Land Office 
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Syzrasus—When an application is filed for patent on a 
valid and subsisting mining claim which was located on 
vacant public land not known to be valuable for minerals 
subject to leasing under the Mineral Leasing Act, and it 
appears that the mining location was completed before 
any application under the Mineral Leasing Act was filed 
for such land, the only course which the Department may 
follow is to cancel any oil and gas lease which was issued 
on the land. This is necessary because the locator of 
such mining claim had a possessory right to the land be- 
fore the lease applications were filed and the United 
States had no interest in the land which it could lease. 


UNITED STATES 

DEPARTMENT OF THE INTERIOR 

BUREAU OF LAND MANAGEMENT 
WASHINGTON 25, D. C. 


Colorado 09487 
August 15, 1958 


Certified Mail 
Return Receipt Requested 


DECISION 
Lutz Johnson and R, A. Davis : Oil and Gas 
Decision Affirmed 


Lutz Johnson and R. A. Davis have appealed from a 
Land Office decision dated June 14, 1957, declaring null and 
void and holding for cancellation their above-noted oil and 
gas lease, which had been issued as of March 1, 1955, under 
the Mineral Leasing Act, as amended (30 U.S.C., 1952 ed., 
sec. 226). The decision stated all the lands included in the 
oil and gas lease were included in mineral entry Colorado 
010319 of the Weber Oil Company, under the Act of May 
10, 1872, for oil shale placer claims located prior to the 
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Mineral Leasing Act, supra, and no reservation of oil and 
gas to the United States was made in the mineral entry. 


The record shows the appellants filed a protest on April 
15, 1955, against the issuance of a mineral patent under the 
mineral entry Colorado 010319, alleging therein that the 
mining locators have not complied with the United States 
mining laws and that no valid discovery was made prior to 
the time of filing of the oil and gas lease offer. The protest 
was dismissed by Land Office decision dated March 6, 1956, 
holding that the protest consisted of bare assertions un- 
substantiated by any credible evidence. No appeal was 
taken by the protestants from this decision within the time 
allowed therefor, and consequently the decision became 
final. 


In their appeal from the Land Office decision of June 14, 
1957, the appellants state the placer claims in the mineral 
entry were abandoned. Further, they contend that in issu- 
ance of patent 1109075 of the lands on August 20, 1940, 
under the Act of December 29, 1916 (43 U.S.C., 1952 ed., 
sec. 291 et seq.) a separate mineral estate was created and 
the mineral deposits underlying the lands in question could 
be disposed of only under the land laws in force from and 
after that date. Consequently, they state, the lands were 
then subject to leasing for oil and gas under the Mineral 
Leasing Act, supra. 


Lease offer Colorado 09487 was filed on October 25, 1954, 
pursuant to which lease was issued for the S% sec. 9 and 
N¥& sec. 16, T. 4 S., R. 99 W., 6th P.M., Colorado. At the 
time the lease was issued the tractbook records of the Land 
Office showed only that the lands were patented with reser- 
vations of the mineral deposits therein to the United States, 
as noted above. The Weber Oil Company filed its applica- 
tion for mineral patent of these lands on February 17, 1955, 
based on oil shale placer mining claims located prior to the 
passage of the Mineral Leasing Act on February 25, 1920. 
Final certificate was issued November 5, 1956, and the 
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entry was approved for patent on February 11, 1957, sub- 
ject to the previous homestead patent to the land estate. 


The contentions of the appellant are without merit. It 
has been held that the location of a valid mining claim has 
the effect of a grant by the United States and gives the 
locator a possessory title, good as against the world inelud- 
ing the United States. Wilbur v. Krushnic, 280 U.S. 306 
(1930). There is no requirement that a locator of mining 
claims apply for a patent at any time or that he record an 
interest in a mining claim in the land office. Consequently, 
there is no record in the land office of lands covered by 
mining claims, and one who takes an oil and gas lease, or 
makes an entry on public lands, does so subject to the pos- 
sibility that a valid mining claim exists thereon. When an 
application is filed for patent on a valid and subsisting 
mining claim which was located on vacant public land not 
known to be valuable for minerals subject to leasing under 
the Mineral Leasing Act, and it appears that the mining 
location was completed before any application under the 
Mineral Leasing Act was filed for such land, the only course 
which the Department may follow is to cancel any oil and 
gas lease which was issued on the land. This is necessary 
because the locator of such mining claim had a possessory 
right to the land before the lease applications were filed 
and the United States had no interest in the land which it 
could lease. Cf. Marion F. Jensen, et al., 63 LD. 71 (1956). 


Examination was made of the mining claims on October 
16, 1956, and it was found that there had been valid dis- 
coveries thereon prior to the filing of the oil and gas lease 
offer here involved and that development work on the 
claims had been done in excess of the required $500.00 per 
claim. 

In view of the foregoing, the decision of the Acting Man- 
ager was correct and it is hereby affirmed. 


When this decision becomes final, action will be taken 
looking to issuance of patent to the mineral entry, in ac- 
cordance with 43 CFR 185. 
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The appellants are allowed the right of appeal to the 
Secretary of the Interior in accordance with the regula- 
tions in 43 CFR Part 221, as amended. See enclosed Form 
4-1365. In taking an appeal there must be strict compli- 
ance with the regulations. 


If an appeal is taken by the appellants then the adverse 
party to be served is: Weber Oil Company, ¢/o Mr. Charles 
F. Stewart, Parkison & Stewart, Attorneys at Law, 811 
Colorado Ave., Glenwood Springs, Colorado. 


(Sgd.) Hart J. THomas 
Acting Director 


C-03584, O&G 
C-07026, M.E. 


COLORADO LAND OFFICE 
371 NEW CUSTOM HOUSE 
P. o. Box 1018 
DENVER 1, COLORADO 


Certified Mail 
January 22, 1959 
DECISION 
Clarence L. Beltz Oil and Gas 


Oil and Gas Lease Null and Void in Part 


Oil and gas lease Colorado 03584 issued effective March 
1, 1952 to Clarence L. Beltz, who is at present the lease- 
holder of record. 


Section 30, T. 3 S., R. 98 W., containing 642.62 acres is in 
Mineral Entry Colorado 07026 for which patent No. 1151544 
was issued April 13, 1955. 


Accordingly, oil and gas lease Colorado 03584 is declared 
null and void as to the above-described lands in conilict 
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with the patented Mineral Entry C-07026 and is hereby 
canceled as to these lands effective as of April 13, 1955. 


This decision is without prejudice to the right of the 
lessee to file, in triplicate, application for repayment of 
rental as set out below for the 642.62 acres patented April 
13, 1955, using the enclosed blanks. 


$141.82 for 318 days of fourth year beginning with the 
second month of the lease year, @ 25¢ per acre. 
Based on a 30 day month. 


$160.50 for all of fifth year, @ 25¢ per acre. 


Refund may also be made for over-charges collected on 
42.45 acres not in the lease for the first, fourth and fifth 
lease years. This amounts to $31.50. Also, sixth and sev- 
enth year rental as to the over-charge and the canceled 
acreage will be refunded without application therefor. 


Any party adversely affected by this decision has the 


right of appeal to the Director, Bureau of Land Manage- 
ment, in accordance with regulations in 43 CFR, Part 221, 
as amended. See enclosed Form 4-1364. If an appeal is 
taken there must be strict compliance with the regulations. 


(signed) Evererr K. Wrepin 
Acting Land Office Manager 


{Filed November 23, 1959] 


Defendant's submission of later decisions of the Secretary 
of the Interior applying the rule in the Union Oil Company 
case. These decisions are as follows: 


A certified copy of an opinion of the Secretary of the In- 
terior (Deputy Solicitor) in Gabbs Exploration Company, 
et al., A-27994, decided August 11, 1959. 


A certified copy of a decision of the Director, Bureau of 
Land Management, in the same case, dated December 17, 
1958. 
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A certified copy of an opinion of the Secretary of the In- 
terior (Deputy Solicitor) in a proceeding entitled Duncan 
Miller and Union Oil Company of California, A-27727, de- 
cided December 9, 1958. 


GABBS EXPLORATION COMPANY 
UNITED STATES SMELTING REFINING 
AND MINING COMPANY 


Decided Aug. 11, 1959 
A-27994 
Mining Claims: Generally 


An oil and gas lessee is not in the category of those who 
can and must file an adverse claim against a mining claim 
during the period of publication of notice of an application 
for patent to the mining claim. 


Mining Claims: Multiple Mineral Development 


Where an oil and gas lessee initiates action under sec- 
tion 7 of the Multiple Mineral Development Act for land 
covered by an application for a mineral patent, the pro- 
ceedings will be allowed to continue through publication 
and the filing of a verified statement by the patent appli- 
cant, but then the section 7 proceedings will be stayed until 
the patent application is disposed of. 


Mining Claims: Generally 


Where a mineral claimant applies for a patent for land 
included within a prima facie valid oil and gas lease, the 
mineral entry cannot be allowed until the mineral applicant 
has established the validity of his claim in a contest brought 
against the oil and gas lease or at a hearing ordered by the 
Department at which the mineral claimant will have the 
burden of proof even though a final certificate has been 
inadvertently issued on the mineral entry. 
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Mining Claims: Patent 


An application for a mineral patent should be rejected 
for lands it covers to which the applicant does not have full 
title. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D.C. 


A-27994 


Gazss ExptoraTion Company  : Colorado 011904, 05101-A, 
: 016557, Contest No. 167. 
Unrrep States SMELTING 
ReErFrmnine anp Mining : Decisions canceling oil 
Company :and gas leases vacated, 
:and contest directed. 
: Modified and affirmed. 


Appeal From the Bureau of Land Management 


Gabbs Exploration Company has appealed to the Secre- 
tary of the Interior from a decision dated December 17, 
1958, of the Director of the Bureau of Land Management 
which vacated decisions by the manager of the Denver land 
office declaring two oil and gas leases held by the United 
States Smelting Refining and Mining Company null and 
void and holding them for cancellation in part. The Direc- 
tor held that the oil and gas lessee may proceed to a certain 
point with an action under section 7 of the Multiple Min- 
eral Development Act (30 U.S.C., 1952 ed., Supp. V, sec. 
527) and directed Gabbs to assume the burden of proof in 
a contest initiated by the oil and gas lessee against Gabbs’ 
mineral entry. 


On January 18, 1957, Gabbs filed an application for a 
mineral patent for oil shale placer claims, Colorado 016557, 
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covering 1123.52 acres in sections 19 and 30, T. 4 S., R. 99 
W., 6th P.M., Colorado. Each of the claims, known as 
Mullins Nos. 13 through 20, was located by a group of eight 
persons on July 24, 1918. In its patent application Gabbs 
stated that all the right, title and interest of the original 
locators have been transferred to it. The last publication 
of the application for mineral patent was made on October 
18, 1957, and a final certificate was issued on January 20, 
1958. 


In separate decisions dated January 23, 1958, the man- 
ager declared United States Smelting Refining and Mining 
Company’s oil and gas leases, Colorado 011904 and 05101-A, 
null and void in part and held them for cancellation insofar 
as they are in conflict with the lands covered by the final 
certificate. 

Colorado 05101-A, which was issued on September 1, 1952, 


for, among other land, the EY, sec. 30, T.4S., R. 99 N., 6th 
P. M., Colorado, is now in its extended 5-year term, expir- 


ing August 31, 1962. Colorado 011904 was issued for a 
5-year term beginning December 1, 1955, for, among other 
lands, lots 1, 2, 3 and 4, E,W of the same see. 30. 


The oil and gas lessee appealed to the Director from the 
manager’s decision and in addition initiated a contest 
against the mineral claimant and instituted proceedings 
under section 7 of the Multiple Mineral Development Act 
(supra). 

On April 23, 1958, Gabbs notified the land office that its 
title to the E% of see. 30 is defective and asked that the 
patent issue for the remainder of the lands described in the 
final certificate. 

In his decision the Director stated that the Department’s 
ruling in Union Oil Company et al., 65 I.D. 245 (1958), in- 
volved similar issues and governed the disposition of the 
case. 
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In Union Oil Company et al. (supra), the Department 
considered the procedure to be followed in cases of conflict 
between an oil and gas lessee and a mineral patent appli- 
cant who bases his claim on a location made prior to the 
initiation of rights under the oil and gas lease and held 
that the mineral entry cannot be allowed until the mineral 
claimant has established the validity of his claim in a con- 
test brought against the oil and gas lease or at a hearing 
ordered by the Department at which the mineral claimant 
will have the burden of proof; that the oil and gas lessee 
need not file an adverse claim against a mining claim dur- 
ing the period of publication of notice for an application 
for patent to the mining claim; and that an oil and gas 
lessee may institute proceedings under section 7 of the 
Multiple Mineral Development Act after the mineral claim- 
ant has filed an application for patent. 


The appellant recognizes that the issues in this case are 
similar to those decided in Union Oil Company but asserts 
that there are several important differences, namely, that 


in this case final certificate has been issued to the mineral 
claimant and the oil and gas leases have been canceled. It 
also contends that it was invalid and contrary to law to 
extend oil and gas lease Colorado 05101-A after the patent 
application had been filed. 


In Union Oil Company the Department held that ‘* * * * 
the completion of the preliminary steps to the granting of 
a patent, even through the issuance of a final certificate, 
does not prevent the Department or others from attacking 
the validity of the mining claim * ** ”’ (p. 252). As that 
decision pointed out, the mineral entry should not have 
been allowed to proceed to publication until the conflict be- 
tween it and the oil and gas lease had been resolved. Thus, 
the fact that the mineral application proceeded erroneously 
through the issuance of a final certificate does not diminish 
the rights of the oil and gas lessee so long as the Depart- 
ment has not lost jurisdiction over the land.’ 


1Cf. State of Wisconsin et al., I.D. 265 (1958). 
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The fact that the manager purported to cancel the oil 
and gas leases is of no importance. By filing a timely ap- 
peal the lessee preserved all his rights and maintained the 
validity of its leases. 43 CFR, 1958 Supp., 221.101. 


There remains Gabbs’ contention that lease Colorado 
05101-A was improperly extended after its patent applica- 
tion was filed. It is unnecessary to consider this argument 
because the appellant has admitted that its title to the land 
in conflict with this lease, that is, the B% sec. 30, is defec- 
tive, and has requested that the final certificate be amended 
to cover only the west half of the Mullins claims numbered 
17, 18, 19, and 20 and all of Mullins claims numbered 13, 
14, 15, and 16. Such an amendment would remove the E% 
sec. 30 from the lands listed in the final certificate. As has 
been pointed out above, no final certificate should have been 
issued for lands covered by the oil and gas leases. There- 
fore, the request to amend it must be denied. However, in 
view of Gabbs’ admission that its title to the EY sec. 30 
is defective, I cannot see how its patent application can be 
allowed to stand for such land. 


The pertinent regulation provides: 


“The application for patent will be received and filed if 
the certificate of title or an abstract * * * shows full title 
in the applicant *** .”’ 43 CFR 185.54(e). 


Conversely, an application which does not show full title 
in the applicant should be rejected. L. L. Squires et al., 
40 L. D. 542 (1912). 


Therefore, the patent application is rejected insofar as 
it covers the E% sec. 30 and the Director’s decision is 
modified to this extent. 


The other contentions raised by Gabbs were considered 
in Union Oil Company (supra) and decided adversely to 
its position. The Department denied Union Oil Company’s 
petition for reconsideration, upon which Gabbs relies, and 
again affirmed its views in Duncan Miller, Union Ou Com- 
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pany of California, A-27727 (December 9, 1958). I see no 
reason to depart from the conclusions reached in those 
cases. 


Gabbs also asks that if the Secretary affirms the Direc- 
tor’s decision, the procedural requirements with respect to 
any action initiated under section 7 of the Multiple Mineral 
Development Act or a contest between the parties be sus- 
pended until Union Oil Company v. Fred A. Seaton, Civil 
No. 3042-58, United States District Court for the District 
of Columbia, is decided. 


In Union Oil Company the Department directed the min- 
eral claimant to bring a contest against the oil and gas 
lease within a stated time or suffer rejection of its appli- 
cation for patent. It also held that the oil and gas lessee 
could proceed under section 7 of the Multiple Mineral De- 
velopment Act, that the mineral claimant would be required 
to file its verified statement and that no hearing between 
the mineral claimant seeking patent and the lessee would 


be had thereunder until the patent application was disposed 
of. Since the United States Smelting Refining and Mining 
Company has not objected to this request, it is granted 
subject to the right of the Department to require compli- 
ance with the terms of the Director’s decision after rea- 
sonable notice to Gabbs. 


Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 210.2.2A(4) 
(a), Departmental Manual; 24 F.R. 1348), the decision of 
the Director of the Bureau of Land Management, as modi- 
fied, is affirmed. 


(Sgd) Evmunp T. Frrrz 
Deputy Solicitor 
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Omanp Gas * 1Generally * 5 Cancellation 
Mixixe Cuamms * 1 Generally * 3Contests * 4 Deter- 
mination of Validity 


Where an oil and gas lessee has filed formal protest 
against the validity of a mineral patent application (which 
includes among other lands the lands leased for oil and gas) 
and contest has been initiated pursuant thereto, and where 
the oil and gas lessee has also initiated a proceeding under 
section 7 of Public Law 585 looking to reservation of leas- 
able minerals from any patent issued pursuant to the min- 
eral entry, Hetp: the oil and gas lessee may proceed with 
the action instituted under section 7 of Public Law 585 to 
the point of hearing, in order to foreclose any other mining 
claimants for the same lands, and the parties may then re- 
sume under the formal mineral patent contest. In the lat- 
ter proceeding the mining claimants would have the burden 
of proof as to validity of claims in conflict with the oil and 
gas leases, and the oil and gas lessee would have the burden 
of proof as to the remaining claims which they protested. 


When the patent contest proceeding is disposed of, hearing 
may be resumed with respect to the section 7 proceeding. 


United States Smelting Refining and Mining Company 
et al., Colorado 011904, ete. 


(December 17, 1958) 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

WASHINGTON 25, D. C. 


In reply refer to: 
Colorado 011904, 
05101-A, 016557 
Contest 167 
5.04¢ 

December 17, 1958 


Certified Mail 
Return Receipt Requested 


DECISION 


Unrrep Srares Smettine Rerrnine ) 
anp Minine Company ) Oil and Gas Leases 
Gaspss Exploration Company ) Oil Shale Placer 
) Patent Application 


Decisions Reversed 
Cases Remanded 


The United States Smelting Refining and Mining Com- 
pany appealed from the Manager’s decisions dated Jan- 
uary 23, 1958, which declared its oil and gas leases, Colo- 
rado 011904 as to lots 1, 2, 3, 4, E144W, sec. 30, and Colo- 
rado 05101-A as to E¥ sec. 30, both in T. 4 S., R. 99 W., 
6th P.M., Colorado, null and void and held them for cancel- 
lation. The decisions stated that these lands are included 
in mineral entry Colorado 016557 made by Gabbs Explora- 
tion Company under the Act of May 10, 1872 (30 U.S.C., 
sec. 22 et seq.), based upon oil shale locations made prior 
to the Mineral Leasing Act of February 25, 1920 (30 U.S.C., 
sec. 181 e¢ seq.), that final certificate had been issued under 


1 The decision relating to Colorado 011904 was amended on January 29, 
1958, to correct an erroneous reference to the mineral entry as 011904, 
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the mineral entry on January 20, 1958, without reservation 
of the oil and gas deposits to the United States, and the 
lands are not therefore subject to lease for such deposits 
under the Act of February 25, 1920. 


The records show that on January 18, 1957, Gabbs Ex- 
ploration Company filed an application for a mineral patent 
for oil shale placer claims, Colorado 016557 (Mullins 13 
through 20) covering, among other lands, lots 1, 2, 3, 4, 
E%4W1, E's sec. 30, T. 4 S., R. 99 W., 6th P.M., Colorado. 
The oil shale placer locations were made prior to the date 
of the Mineral Leasing Act of February 25, 1920, supra, 
and final certificate was issued January 20, 1958. United 
States Smelting Refining and Mining Company’s oil and 
gas lease Colorado 011904 was issued as of December 1, 
1955, and its lease Colorado 05101-A was issued as of Sep- 
tember 1, 1952, and was in its extended five-year term on 
the date of the Manager’s decisions. 


In its appeal appellant, besides alleging defects in the 
mineral patent application and attacking the possessory 
title of Gabbs to the mining claims in the described lands, 
advances numerous grounds challenging the validity of the 
mining claims in these lands. The record shows also that 
the appellant filed a protest in the Land Office challenging 
the validity of the claims and the sufficiency of the proceed- 
ings under the mineral patent application, Contest No. 167, 
being assigned to the matter. In addition, the appellant 
has instituted proceedings under section 7 of Public Law 
585 (30 U.S.C. 527), and requests that action under the 
mineral patent application be suspended pending a hearing 
in said proceeding and a determination of the respective 
rights of the parties in interest under the oil and gas leases 
and the mineral patent application. 


In a reply brief by the Gabbs Exploration Company, it 
contends that the appellants are not entitled to challenge 
the mineral patent application under section 7 of Public 
Law 585 and that contest proceedings are not authorized. 
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It asserts, inasmuch as final certificate has been issued, 
appellants are not entitled to institute a protest and have 
a hearing thereon. 


On April 23, 1958, the mineral patent applicant notified 
the Land Office its title to the east half of the Mullins 
claims 17, 18, 19 and 20 is defective, and it requested that 
its mineral entry be approved for patent as to the west half 
of these claims comprising the W1, sec. 30, above township 
and range, and as to the Mullins claims 13, 14, 15 and 16, 
not involved in the appeal. 


Rulings of the Department in the case of Union Oil Com- 
pany, et al., 65 I.D. 245 (1958), involving similar issues as 
presented herein, appear to govern the disposition of this 
matter. It was held in that case, inter alia, that (a) where 
the records of the Department show a tract of land to be 
free from an adverse claim, an oil and gas lease issued for 
such land is prima facie valid even though it appears there- 
after that a mineral location has previously been made on 
the tract; (b) where a mineral claimant applies for a pat- 
ent for land included within a prima facie valid oil and gas 
lease, the mineral entry cannot be allowed until the mineral 
applicant has established the validity of his claim in a con- 
test brought against the oil and gas lease or at a hearing 
ordered by the Department at which the mineral claimant 
will have the burden of proof; and (c) a lessee of an oil 
and gas lease may invoke the procedure prescribed under 
section 7 of the Multiple Mineral Development Act to de- 
termine the rights of mining claimants under unpatented 
mining claims to leasable minerals on the same land. The 
Department stated further than an oil and gas lessee is not 
precluded from proceeding under section 7 for failure to 
file an adverse claim during the publication period of the 
patent application, as provided in the mining laws (30 
U.S.C., secs. 29, 30), because an oil and gas lessee is not 
an adverse party under the mining laws. To prevent du- 
plication and to protect each party, the Department di- 
rected the mineral claimant to file a contest against the oil 
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and gas lease within 30 days from the receipt of the deci- 
sion, under penalty of rejection of its application for pat- 
ent, and allowed the oil and gas lessee to proceed under 
section 7, requiring the mineral claimant to file a verified 
statement within the time allowed under penalty of having 
Leasing Act minerals removed from the claims. The De- 
partment held, however, no hearing would be held under 
section 7 until the patent proceeding is disposed of. 


Accordingly, in the matter before us on appeal, it is con- 
sidered that the oil and gas lessee may proceed with the 
action instituted under section 7 of Public Law 585 to the 
point of foreclosing any other mining claimants for the 
same land, in effect to the point of hearing. From that 
point the proceedings would resume under the formal con- 
test between the parties (No. 167); however, in this pro- 
ceeding the mining claimants would have the burden of 
proof as to validity of claims in conflict with the oil and 
gas leases and the oil and gas lessee would have the burden 
of proof as to the remaining claims which they have pro- 
tested. It is noted in this connection that the allegations in 
the protest by the oil and gas lessees are sufficient to war- 
rant furtherance of the contest which has been initiated. 
When the patent contest proceeding is disposed of, hearing 
may be resumed with respect to the section 7 proceeding, 
if necessary. 


The Manager’s decisions cancelling the oil and gas leases 
are vacated, and when this decision becomes final the case 
records will be remanded for further proceedings consist- 
ent with the above rulings. 


The parties herein are allowed the right of appeal to the 
Secretary of the Interior in accordance with the regula- 
tions in 43 CFR, Part 221, as amended. See enclosed Form 
4-1365. In taking an appeal there must be strict compli- 
ance with the regulations. 
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If an appeal is taken by United States Smelting Refining 
and Mining Company, then the adverse party to be served 


Gabbs Exploration Company 
c/o Mr. Fred H. Evans 
Attorney at Law 
Utah Oil Building 
Salt Lake City 1, Utah 
If an appeal is taken by Gabbs Exploration Company, 
then the adverse party to be served is: 


United States Smelting Refining 
and Mining Company 

c/o Senior & Senior 

10 Exchange Place 

Salt Lake City 11, Utah 


Epwarp WoozLey 
Director 


DUNCAN MILLER 
UNION OIL COMPANY OF CALIFORNIA 


Decided December 9, 1958 
Oil and Gas Leases: Rentals—Accounts: Refunds 


Repayment of rentals paid on an oil and gas lease will 
not be made where a mineral patent is issued for lands 
embraced by the lease for the period prior to the issuance 
of the patent. 


Oil and Gas Leases: Generally—Mining Claims: Generally 


Where a mineral claimant applies for a patent for land 
included within a prima facie valid oil and gas lease, the 
mineral entry cannot be allowed until the mineral appli- 
cant has established the validity of his claim either in a 
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contest brought against the oil and gas lease or at a hear- 
ing ordered by the Department at which the mineral claim- 
ant will have the burden of proof. 


Oil and Gas Leases: Generally 


When the United States issues an oil and gas lease, it 
makes no warranty as to its title to the oil and gas deposits 
and is under no obligation to the lessee to defend the lease 
against other claims to the oil and gas deposits. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D.C. 


December 9, 1958 
: Colorado 07477, 09072. 


Union Or Company : Protest against application 
OF CALIFORNIA : for mineral patent dismissed. 
: Affirmed in part, modified in 
: part, remanded. 


Appeal From the Bureau of Land Management 


Duncan Miller has appealed to the Secretary of the In- 
terior from a decision dated April 23, 1958, of the Acting 
Director of the Bureau of Land Management, which af- 
firmed the dismissal by the Colorado land office manager 
of his protest against an application for a patent for oil 
shale placer claims (Colorado 09072) filed by the Union Oil 
Company of California for lands embraced within a non- 
competitive lease for oil and gas (Colorado 07477) issued 
him pursuant to section 17, of the Mineral Leasing Act, as 
amended (30 U.S.C., 1952 ed., sec. 226). A copy of Miller’s 
notice of appeal and statement of reasons for appeal was 
served upon Union Oil Company, which filed a reply brief. 
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Miller’s lease was issued effective May 1, 1954. There- 
after, on August 11, 1954, Union Oil Company filed an ap- 
plication for a patent for a number of oil shale placer 
claims, four of which include, among other lands, all the 
lands in Miller’s lease. Since the oil placer claims were 
located prior to the passage of the Mineral Leasing Act on 
February 25, 1920 (30 U.S.C., 1952 ed., sec. 181 e¢ seq.), 
which provided that certain minerals, including oil shale, 
thereafter would be disposed of only by leasing, the claims, 
if otherwise valid, may be passed to patent (id., sees. 193, 
241; see Union Oil Co. of California et al., 65 I.D. 245 
(1958) ). 


In his protest, filed July 31, 1956, Miller referred to the 
patent application, and stated that he never had a valid 
lease and that it is the lessor’s responsibility to uphold the 
title to the lease. On appeal to the Director, he stated that 
the application for patent ought to be cancelled, all rental 
payments should be returned to him, and the lease sus- 


pended retroactively until clarification of the application 
for patent. 


The Acting Director held that an oil and gas lessee took 
his lease subject to the possibility that a prior mineral 
claimant might apply for and establish his right to a pat- 
ent, which would defeat the lease, and that there could be 
no refund of rentals for any period of the lease prior to 
issuance of a patent to the mineral claimant. 


The Acting Director also pointed out that Miller could 
challenge the validity of the mining claim by instituting a 
proceeding under section 7 of the Multiple Mineral Devel- 
opment Act (30 U.S.C., 1952 ed., Supp. V, sec. 527) and the 
pertinent regulations (44 CFR, 1957 Supp., 186.8 et seq.). 


On appeal to the Secretary, Miller contends that he 
should receive a refund of the rentals he has paid, that his 
lease should not be subordinated to an old mining claim, 
and that the United States should defend his lease. 
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In a recent decision, the Department held that, in accord- 
ance with a decision of the Comptroller General (B-123118, 
July 1, 1955) an oil and gas lessee is not entitled to a re- 
fund of rentals paid on his lease for which a mineral entry 
is later allowed and a patent issued, for the lease period 
prior to the issuance of the patent. L. N. Hagood et al., 
65 LD. 405 (1958). A patent has not as yet been issued to 
Union Oil Company in this case. Thus, even if Miller had 
properly applied for a refund (see 43 CFR 217.5), his re- 
quest for a repayment of the rentals would have been prop- 
erly denied. There is no merit to his claim that his lease 
should be suspended retroactively. 


Next, as the decisions below pointed out, the United 
States does not make any warranty of title to the oil and 
gas deposits when it issues an oil and gas lease and it as- 
sumes no obligation to defend the validity of the lease 
against prior claims. In the Hagood case (supra) the De- 
partment restated the established principle that the possi- 


ble existence of a mining claim for which no patent appli- 
cation has been filed does not prevent it from issuing an oil 
and gas lease in the absence of knowledge of such claims. 
Although such leases are prima facie valid (Ohio Ou Com- 
pany et al. v. W. F. Kissinger et al., 58 I.D. 753, 758 (1944)), 
they must be canceled if the validity of a prior mineral 
location is established (Marion F. Jensen et al., Elden F. 
Keith et al., 63 LD. 71 (1956)); (Union Oil Company of 
California et al., 65 ID. 245, 252-253 (1958) ). 


Finally, the Department has also recently discussed the 
procedure to be followed in cases of conflict between an oil 
and gas lessee and a mineral claimant. In the Union Oil 
Company case the Department first held that an oil and gas 
lessee could institute a proceeding under section 7 of the 
Multiple Mineral Development Act (supra) even after pat- 
ent proceedings had been instituted by the mineral claim- 
ant. It then went on to hold that where a mineral claimant 
applies for a patent for land included within a prima facie 
valid oil and gas lease, the mineral claimant cannot pro- 
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ceed further with his patent application until the conflict- 
ing entry has been removed either by a contest brought 
against the conflicting entry by the mineral claimant or at 
a hearing ordered by the Department at which the mineral 
claimant will have the burden of proof? 


These conclusions are controlling in this matter. While 
Miller may institute proceedings, under section 7 of the 
Multiple Mineral Development Act (supra), he need not 
do so. However, Union Oil Company must dispose of the 
conflicting oil and gas lease before its patent application 
ean be allowed. Accordingly, as in the Union Oil Co. case 
(supra), it would be directed to file a contest against Mil- 
ler’s oil and gas lease within 30 days from the receipt of 
this decision or suffer the rejection of its patent applica- 
tion. However, following the decision in the Union Oil Co. 
case, upon representations by the company that it intended 
to file suit challenging the decision, the requirement placed 
on the company in that decision to institute a contest 
against the oil and gas lessee was suspended indefinitely. 
Suit against the Secretary of the Interior was filed shortly 
thereafter (Union Oil Company of California v. Fred A. 
Seaton, Civil No. 3042-58, in the United States District 
Court for the District of Columbia). In view thereof, while 
the same requirement to institute a contest against Miller’s 
lease will be made here, the requirement will likewise be 
suspended until further notice. 


In summary, Miller’s protest is allowed to the extent that 
Union Oil Company’s mineral application will not be proc- 
essed further until the conflict with the oil and gas lease is 
resolved as herein directed. It is rejected insofar as it 
asked that the patent application be rejected. Finally, his 
assertions of a right to rental refunds and suspension of 
his lease are denied. 


1See Union Oi Company of California v. Western Drilling and Producing 
Co. et al., A-27588 (July 14, 1958). 
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Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 23, Order 
No. 2509, as revised; 17 F.R. 6794), the decision of the Act- 
ing Director is affirmed in part, modified in part, and the 
ease is remanded for further proceeding in accordance 
with this decision. 


(Sgd) Epmunp T. Farrz 
Deputy Solicitor 


[Filed March 30, 1960] 
Memorandum 


This is an action against the Secretary of the Interior 
for judicial review of his rulings in regard to plaintiff’s 
application for a mineral patent to lands in Colorado. The 
defendant and plaintiff have both moved for summary 
judgment. 


The plaintiff seeks among other things to have the court 
direct defendant (1) to issue a patent to plaintiff pursuant 
to the application of plaintiff and (2) to cancel a certain 
oil and gas lease to the extent of the lands included in 
plaintiff’s application. 

It is contended by plaintiff that defendant has a duty to 
issue the patent sought and to cancel the lease because 
plaintiff’s application for patent was approved by the local 
land officers, plaintiff’s payment for the land accepted and 
receipt therefor issued. The cases hold that the Secretary 
of the Interior need not accept the approval of plaintiff’s 
patent application by the local land office as final but may 
inquire into the validity of plaintiff’s claim for the purpose 
of determining whether plaintiff is entitled to a patent. 
Cameron v. United States, 252 U.S. 450. Orchard v. Alex- 
ander, 157 U.S. 372. Accordingly, the court is of the view 
that it may not properly direct the issuance of the patent 
and the cancellation of the lease. 
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The lease in question was issued in 1951 for a period of 
five years and was later extended for another five years. 
Several years after the issuance of the lease in 1951 plain- 
tiff filed its application and the necessary documents, paid 
for the land in question and was issued a receipt by the 
Denver Land Office in June, 1954. Even though the lease 
was outstanding and constituted a prior entry of record 
before plaintiff made its 1954 patent application, plaintiff 
maintains that its payment for the land and the issuance 
of the receipt therefor gave it an equitable title not subject 
to assault by the lessee; and that it was violative of plain- 
tiff’s rights for defendant to rule that plaintiff must bring 
a contest against the lessee to clear the record of the lease 
prior to further consideration by defendant of plaintiff’s 
application. 


On the other hand, defendant’s positign is that plaintiff 
did not get an equitable title in 1954, that the prior grant- 
ing of the lease operated as a temporary withdrawal of the 
land involved from other disposal, and that since the oil 


and gas lease is a prior entry of record it is incumbent 
upon the attacker of that entry to prove essential facts 
showing that such attacker has the superior right and hence 
that the lease is invalid. This, so defendant says, is in ac- 
cord with the long established practice of the Department, 
the procedure being set forth in 43 CFR 221.1(a). 


Since the lease was an entry of record prior to plaintiff’s 
application and was notice to all the world including plain- 
tiff and as the lease pertains to land embraced in plaintiff’s 
application there must be a resolution of the conflicting 
claims of the parties. H. Leslie Parker et al., 54 ID. 165. 
Ohio Oil Co. v. W. F. Kissinger, 58 I.D. 753. Lnla T. Pres- 
sey, 60 ID. 101. The court is unable to say that defend- 
ant’s ruling as to procedure is arbitrary or violative of 
plaintiff’s rights. 

The plaintiff has also raised other questions which the 
court believes to be without merit. 
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The motion of defendant for summary judgment will be 
granted and that of plaintiff will be denied.* 


/s/ Burwira SHELTON MatrHEws 
Judge 


March 30, 1960 


[Filed May 2, 1960] 
Judgment 


This matter having come on for hearing on defendant’s 
motion for summary judgment and plaintiff’s cross-motion 
for summary judgment, and the Court having heard oral 
argument and considered the pleadings and material filed 
in support of both motions and it further appearing that 
there is no genuine issue of fact and that defendant is en- 
titled to judgment as a matter of law, 


Tr Is OnpERED AND ApsunceED, as follows: 


1. The defendant’s motion for summary judgment is 
granted. 


2. The plaintiff’s cross-motion for summary judgment is 
denied. 


“There is one aspect of the lease as to which the record does not fully 
inform the court. That aspect is the 1956 extension of the lease. But for 
that extension the lease would have expired in 1956. The court is not 
informed as to whether the lease provisions or any statutory provisions bear 
on the lease extension. The plaintiff attacks the extension but (as the court 
sees it) only on the alleged ground that plaintiff had obtained equitable 
title to the land in 1954 when it paid its money for the land and a receipt 
therefor was issued. As already indicated the court regards this as an 
untenable ground under the circumstances here. If the lease extension is 
claimed to otherwise bear on the legal rights of plaintiff then that should be 
made known to the court at the time of the submission to the court by 
defendant of a proposed order in accordance with this memorandum. 
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3. Judgment is entered in favor of the defendant and 
against the plaintiff and the complaint is dismissed. 


Dated this 2d day of May, 1960. 
Buryira 8. MatrHEws 


Judge 
United States District Court 


[Filed June 27, 1960] 
Notice of Appeal 
Notice is hereby given this 27th day of June, 1960, that 
the Plaintiff, Union Oil Company of California, hereby 
appeals to the United States Court of Appeals for the Dis- 


trict of Columbia from the judgment of this Court entered 
on the 2nd day of May, 1960, in favor of the defendant. 


[Filed July 6, 1960] 


Designation of Record on Appeal 


Pursuant to Rule 75(a), F.R.Civ.P., and Rule 12(a) of 
the United States Court of Appeals for the District of Co- 
lumbia Circuit, the appellant hereby designates all of the 
original papers for inclusion in the record on appeal taken 
by notice of appeal filed June 27, 1960. 


QUESTIONS PRESENTED 


Appellant filed with the Secretary’s Bureau of Land 
Management an application for a patent to 40 oil shale 
placer mining claims. This patent, when issued, conveys 
fee simple title to the land and all minerals contained 
therein. In support of its patent application appellant sub- 
mitted all the documents and proofs required by statute 
and the regulations of the Interior Department, which were 
examined and approved by the Bureau of Land Manage- 
ment. Pursuant to statute, notice of the patent application 
was duly published for a period of 60 days. No adverse 
claim or objection was interposed by anyone during said 
60-day publication period. Thereupon, appellant paid the 
purchase price for the claims, as required by the Secre- 
tary’s regulations, and received a final receipt from the 
Bureau of Land Management evidencing such payment. 
Subsequently, almost two months later, Congress passed 
the Multiple Mineral Development Act of August 13, 1954. 
Acting pursuant to the provisions of the latter Act, the 
holder of an oil and gas lease which had been issued by the 
Bureau of Land Management filed a protest against ap- 
pellant’s patent proceeding asserting a conflicting interest 
in land embraced in 10 of the mining claims included in 
appellant’s patent application. The Secretary then held 
that the holder of the conflicting oil and gas lease may in- 
voke section 7 of the Act of August 13, 1954, to challenge 
appellant’s right to Leasing Act minerals in the land and 
that before a patent may be issued to appellant it must file 
a contest against the oil and gas lease and assume the 
burden of proof of establishing the validity of the mining 
claims at such contest hearing. The questions presented 
follow. 


Question 1. Whether equitable title to the 40 mining 
claims passed to appellant when the patent proceedings 
were completed by payment of the purchase price and is- 
suance of a final receipt—thus constituting a final deter- 
mination that the mining claims were valid. 


(i) 


Question 2. Assuming question 1 is answered in the 
affirmative, whether the Secretary is under a ministerial 
duty to issue a patent, absent fraud or gross mistake of 
which there is no charge in this case. 


Question 3. Assuming question 1 is answered in the 
affirmative, whether appellant’s equitable title to the mining 
claims is immune from assault by any third party, including 
the holder of a conflicting oil and gas lease. 


Question 4. Whether any third party, including the 
holder of a conflicting oil and gas lease, is barred by the 
statute from asserting a conflicting interest to the land in 
suit for failure to file an adverse claim or objection during 
the 60-day period of publication of notice of application for 
patent. 


Question 5. Whether the Secretary in allowing the oil 
and gas lessee to invoke section 7 of the Act of August 13, 
1954, has violated the due process clause of the Fifth 
Amendment of the Federal Constitution in applying retro- 


actively to the land in suit the provisions of a subsequent 
Act of Congress. 


Question 6, Whether section 7 of the Act of August 13, 
1954, may lawfully be invoked by the holder of an oil and 
gas lease against valid mining claims located prior to the 
Mineral Leasing Act of February 25, 1920, as amended, 
for minerals thereafter made subject to disposition only 
under the mineral leasing laws. 


Question 7. Whether after completion of the patent pro- 
ceeding by payment of the purchase price and issuance of 
a final receipt the Secretary may lawfully require appellant 
to file a contest proceeding and assume the burden of proof 
of re-establishing the validity of its mining claims against 
a third party holder of an oil and gas lease who is without 
interest or standing to challenge appellant’s equitable title. 


(ii) 


Questions Presented 
Jurisdictional Statement 

Opinion Below 

Statement of the Case 

Statutes and Regulations Involved 
Statement of Points 

Summary of Argument 

Argument 


T(a). Appellant did acquire equitable title to the 
mining claims in suit on June 15, 1954, 
when it paid the purchase price and re- 
ceived from appellee a final receipt evi- 
dencing such payment 


(b). The supervisory power of the Secretary to 
review the action of the local land office is 
not a real issue in this case 


II(a). Appellant’s equitable title and right to a pat- 
ent is immune from assault by any third 
party, including Ramon P. Colvert, the 
holder of a conflicting oil and gas lease .. 


(b). The Secretary exceeded his authority in is- 
suing an oil and gas lease to Colvert for 
the land in suit which was not subject to 
leasing because previously segregated 
from the public domain by virtue of inelu- 
sion in appellant’s mining claims. The 
Secretary had actual and constructive 
notice of the existence of appellant’s min- 
ing claims long prior to the issuance of the 
lease to Colvert 


(c). The court below erred in agreeing with the 
Secretary that Colvert’s oil and gas lease 
was an entry of record prior to appel- 


(iii) 


Index Continued. 
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lant’s patent application and that there 
must be a resolution of the conflicting a 


III. Colvert’s failure to file an adverse claim or 
objection during the 60-day period of pub- 
lication of notice of the application for 
mineral patent bars him from asserting 
any rights to the land in suit and leaves 
him as a protestant without interest 


IV(a). The Secretary violated the due process clause 
of the Fifth Amendment of the Federal 
Constitution in applying retroactively to 
appellant’s mining claims the Act of Au- 
gust 13, 1954, and in holding that third 
party Colvert may invoke the provisions 
of section 7 of that Act to attack appel- 
lant’s vested rights and equitable title .. 


(b). The Secretary is clearly wrong in holding 
that the plain words of section 7 and the 
legislative history of Public Law 585 sup- 
port Colvert’s right to invoke section 7 to 
challenge appellant’s equitable title to 
Leasing Act minerals underlying the min- 
ing claims in suit 


(ec). Contrary to the Secretary’s holding, the sole 
purpose of section 7 is to resolve conflicts 
involving locatable minerals on one hand 
and Leasing Act minerals on the other. 
This does not encompass the conflict be- 
tween Colvert and appellant, both of 
whose rights involve Leasing Act minerals 


V. The Secretary is unlawfully subverting the 
Department’s Rules of Practice in direct- 
ing appellant to file a contest against Col- 
vert’s oil and gas lease 


Conclusion 
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Appeal from a Judgment of the United States District Court 
For the District of Columbia Dismissing the Complaint 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States 
District Court for the District of Columbia entered May 
2, 1960, granting the defendant’s motion for summary 
judgment and dismissing the case. The appeal was filed 
June 27, 1960 (JA 113). The jurisdiction of the district 
court is founded on Title 11, Section 306, of the District 
of Columbia Code and upon the ground that the matter 
in controversy arose under the laws of the United States. 
This Court has jurisdiction under 28 U.S.C. 1291. 


OPINION BELOW 


The opinion of the district court is not reported. It is 
set out at pages 110-112 of the Joint Appendix. 
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STATEMENT OF THE CASE 


This is an appeal from the judgment of the district court 
granting the defendant’s motion for summary judgment 
and dismissing the complaint seeking judicial review of the 
unlawful and arbitrary actions of the Secretary of the 
Interior described in the complaint and of the Secretary’s 
refusal to issue appellant (plaintiff below) a patent for 40 
valid subsisting oil shale placer claims covering 6,410.07 
acres of land in Garfield County, Colorado. Appellant’s 
right to a patent stems from the fact that it completed its 
patent application proceedings in strict compliance with 
the United States Mining Laws (Revised Statutes, secs. 
2319 et seq., 30 U.S.C. 22 et seq.) and the regulations of 
the Department of the Interior (43 CFR Part 185) and 
earned equitable title on June 15, 1954, when appellant paid 
and appellee (defendant below) accepted the statutory pur- 
chase price for the mining claims. 

The lands in suit were located in 1918 by appellant’s 
predecessors in interest as valid oil shale placer mining 
claims pursuant to the United States Mining Laws and the 
laws of the State of Colorado and have been held continu- 
ously under said mining laws to the present date. All of 
the mining locations were duly recorded in the county rec- 
ords of Garfield County, Colorado, as required by state 
law.. After February 25, 1920, the Mineral Leasing Act 
of that date (c. 85, 41 Stat. 437, 30 U.S.C. 181 et seg.) pro- 
hibited the location of mining claims for oil shale and cer- 
tain other deposits and provided instead for the leasing 
of these deposits, but section 37 of that Act (30 U.S.C. 193) 
expressly excepted 


«6 * © valid claims existent on February 25, 1920, and 
thereafter maintained in compliance with the laws un- 
der which initiated, which claims may be perfected un- 
der such laws, including discovery.”’ 


Prior to the location in 1918 of the lands in suit as valid 
placer mining claims, said lands were vacant and unap- 


1In 1918 the recording statute was Sec. 4205, Revised Statutes of Colorado 
1908. It is now found as Sec. 9-22-12, Colorado Revised Statutes 1953 


(App. 6). 
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propriated public domain lands of the United States open 
to exploration and purchase pursuant to the provisions of 
the United States Mining Laws. Under well-settled legal 
doctrine, upon the location in 1918 of the lands in suit 
as valid placer mining claims, said lands became segregated 
from the public domain so as to preclude the subsequent ac- 
quisition under the public land laws of any rights to the 
same land by others (infra, pp. 30-31). While at that 
stage legal and equitable title to these segregated lands 
remained in the Government, the United States Supreme 
Court has declared that a valid mining claim, if maintained 
in accordance with the provisions of the mining laws, vests 
in the mining locator a full exclusive possessory title against 
the world, including the United States, and that it is not 
necessary that the mining locator ever apply for a patent 
(infra, p. 18). This means that throughout the entire 
period from 1918 to the present date no one could lawfully 
acquire any rights to the lands included in appellant’s 
mining claims under any of the public land laws of the 
United States, including the 1920 Mineral Leasing Act, 
hostile to or in conflict with the exclusive possessory title 
of appellant and its predecessors in interest. 

With this background in mind, we turn to the facts of 
this case. On January 6, 1954, appellant filed with the Den- 
ver land office of the Bureau of Land Management an ap- 
plication for mineral patent Colorado 07667 for the lands 
in suit. Under the regulations of the Department of the 
Interior the Secretary has delegated to the Bureau of Land 
Management full responsibility for the processing of min- 
eral patent applications and the issuance of patents (43 
CFR Part 185). With the application for patent appellant 
filed all the supporting documents and proofs required by 
the United States Mining Laws and the regulations of the 
Department of the Interior. This is undisputed. See Para- 
graph 11 of the complaint and Paragraph 11 of the answer 


2See delegation Order No. 541, Part III-A, Sec. 3.6 k, of April 28, 1954 
(19 F.R, 2473, 2476, 2477). 
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(JA 9, 64). In accordance with the Department’s regula- 
tion 43 CFR 185.53(a) (App. 7) a representative of the 
Bureau of Land Management made an on-the-ground exam- 
ination of appellant’s mining claims. In a report dated 
May 25, 1954, the Bureau’s representative confirmed the 
showing made in the application for patent that a discovery 
had been made on each of the mining claims and that $500 
in labor and improvements had been expended in behalf 
of each claim. The Bureau’s representative concluded his 
report with the recommendation that a patent be issued to 
appellant pursuant to its mineral application Colorado 
07667. 

Pursuant to 30 U.S.C. 29,* notice of the application for 
mineral patent was duly published for a period of 60 days 
in a newspaper designated by the Manager of the Denver 
land office nearest to the mining claims, which publication 
was concluded on June 2, 1954. No adverse claims of any 
kind were filed during the 60-day period of publication. 


3 Thus, it is an admitted fact that between the time of filing of appellant’s 
patent application on January 6, 1954, and the payment of the purchase price 
on June 15, 1954, the following proofs were submitted to the Denver land office 
of the Bureau of Land Management which were accepted and approved as 
regular and satisfactory: 


(a) Locations made and notice thereof posted on public domain land. 

(b) Locations staked as required by statute and regulation. 

(c) Location certificates recorded in accordance with Colorado statute. 

(d) Discovery. (43 CFR 185.2 provides that ¢¢ Whatever is recognized as 
a mineral by the standard authorities, whether metallic or other substance, 
when found in public lands in quantity and quality sufficient to render the 
lands valuable on account thereof, is treated as coming within the purview 
of the mining laws.’’) 

(e) Citizenship. , 

(£) Posting of notice of patent application on the ground, with affidavit 
of posting. 

(g) Filing of copy of notice in Land Office. 

(h) Proof of improvements of not less than $50000 per claim. 

(i) Data supporting claim that land applied for is placer ground con- 
taining valuable mineral deposits, not in vein or lode formation, 

(j) Chain of title from original locators. 

(k) Abstract of Title. 

(1) Notice of patent application for publication by Manager of Denver 
land office at expense of appellant. 


430 U.S.C. 29 provides, in pertinent part, as follows: 


«¢* © * Tf no adverse claim shall have been filed with the register of the 
proper land office at the expiration of the sixty days of publication, it shall 
be assumed that the applicant is entitled to a patent, upon the payment to 
the proper officer of $5 per acre, and that no adverse claim exists; and there- 
after no objection from third parties to the issuance of a patent shall be 
heard, except it be shown that the applicant has failed to comply with the 
terms of this chapter.’’ 
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Thereupon, appellant submitted to the Denver land office 
the additional proofs required by the regulations to com- 
plete the patent proceedings, that is, proof of publication, 
proof of continuous posting, proof of sums paid and ap- 
plication to purchase accompanied by the purchase price 
for the mining claims in the sum of $16,027.50.5 On June 
15, 1954, the Denver land office issued its final receipt to 
appellant evidencing payment of the purchase price and 
completion of the necessary steps prescribed by the United 
States Mining Laws and regulations of the Department of 
the Interior as prerequisite to the issuance of patent 
(43 CFR 185.60, App. 9). 

Under well-settled legal doctrine, when the purchase 
price for the mining claims was paid and a final receipt 
was issued on June 15, 1954, by the Bureau of Land Man- 
agement, this constituted a conclusive determination that 
the mining claims were valid (infra, p. 20). At this point, 
appellant acquired equitable title to the mining claims and 
the subject lands then ceased to be part of the public domain 
for all purposes and, thereafter, the government held the 
naked legal title in trust for appellant (wfra, p. 45). 

At no time during the processing of appellant’s patent 
proceedings culminating in payment of the purchase price 
for the mining claims, did appellee indicate any objection 
thereto although it was a matter of record in the Bureau 
of Land Management that effective November 1, 1951, a 
five-year noncompetitive oil and gas lease,* Colorado 03022, 
had purportedly been issued to Ramon P. Colvert pur- 
suant to section 17 of the Mineral Leasing Act of Febru- 
ary 25, 1920, as amended (ce. 916, sec. 3, 60 Stat. 951, 30 
U.S.C. 226), for lands embraced in 10 of the mining claims 
to which appellant and its predecessors in interest had ex- 


5 These being placer claims the purchase price is $2.50 per acre (see 30 
U.S.C. 37). 


6 Compounding appellee’s erroneous action in failing to cancel the lease to 
Colvert as unlawfully issued following completion of appellant’s patent pro- 
ceedings on June 15, 1954, when the purchase price was paid and a final 
receipt was issued, the Bureau of Land Management purported to grant 
Colvert a five-year extension of oil and gas lease Colorado 03022 effective 
November 1, 1956. This extension, it should be emphasized, was granted more 
than two years after appellant had acquired equitable title on June 15, 1954. 
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clusive possessory title. Parenthetically, it should be noted 
that the Secretary’s authority to issue oil and gas leases 
is limited by statute (30 U.S.C. 181) to such oil and gas 
deposits as are owned by the United States. Moreover, oil 
and gas deposits in lands embraced in valid mining claims 
are not subject to leasing under the 1920 Mineral Leasing 
Act, as amended, since such lands are segregated from 
the public domain and the United States has no interest 
in the land or in the minerals which it could lease (infra, 
p. 31).7 

Under ordinary circumstances a patent would have been 
issued promptly to appellant in view of (a) completion of 


7 At this point it is desirable to digress from the chronology to add as part 
of the factual statement some additional data pertinent to the legal propriety 
of the Seeretary’s action in issuing an oil and gas lease to Colvert. In the 
Secretary’s decision (JA 58), it is stated that when an oil and gas lease 
was issued to Colvert in November, 1951, there was no record in the Interior 
Department of any conflicting mining claims covering the leased land. The 
Secretary concluded from this that when the Colvert lease was issued in 1951, 
the land in suit was still open public domain free from adverse claim and, 
therefore, the oil and gas lease is prima facie valid and the burden is now on 
appellant, through a contest to be initiated and prosecuted against Colvert, 
to establish the validity of its mining locations—this notwithstanding that the 
validity of the mining claims had already been conclusively established when 
the patent proceeding was concluded on June 15, 1954, by payment of the 
purchase price. 

To show that the premise that the Department had no actual knowledge of 
appellant’s placer locations at the time of the issuance of the Colvert lease 
js factually incorrect, attention is here called to an affidavit by Wallis L. 
Campbell attached to appellant’s Motion for Summary Judgment (JA 66-68). 
From that affidavit, it appears that as early as the year 1930, the Department 
of the Interior, through the Gencral Land Office (predecessor of the Bureau 
of Land Management), investigated the mining claims involved in this suit 
and in April of 1931, initiated adverse or contest proceedings against these 
claims for the purpose of having them declared invalid, which contest pro- 
ceedings were based upon the sole ground that the mining claimants had failed 
to perform annual assessment work on the claims. The United States Supreme 
Court in Wilbur v. United States ex rel. Krushnic, 280 U.S. 306 (1930), and 
Ickes v. Virginia-Colorado Development Corp., 295 U.S. 689 (1935), subse- 
quently held that failure of a mining claimant to perform annual assessment 
work was of no concern to the United States and was not a ground upon 
which the United States could invalidate a mining location, The files and 
records in this old contest proceeding have at all times been a part of the 
records of the Interior Department and thus establish that the Secretary did 
in fact know of the existence of appellant’s mining claims and did in fact 
know that the lands in suit were not open public domain available for oil and 
gas leasing. It is significant that when in 1931 the Department instituted 
adverse or contest proceedings against the mining claims in suit the only 
charge made against the claims was that the locators had failed to perform 
annual assessment labor. Had there been any question at that time as to the 
validity of the mining claims with respect to discovery of mineral or for 
any other reason, there can be no doubt that the contest attack would not 
have been limited to the single ground pertaining to the failure to perform 
annual assessment labor, This is a clear indication that the Department in 
1931 considered the mining claims as otherwise valid and regular in all respects. 
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all the steps prerequisite to the issuance of patent, and 
(b) payment of the purchase price and issuance of a final 
receipt—thus vesting in appellant equiptable title to the 
mining claims. And upon issuance of a patent to appellant, 
the Bureau of Land Management would then have canceled 
Colvert’s oil and gas lease Colorado 03022 as having been 
improperly and unlawfully issued to the extent of the lands 
included in appellant’s mining claims. This would have 
been in conformity with the usual practice and procedure 
of the Department of the Interior (infra, pp. 31-32). How- 
ever, because of the magnitude of business in the Bureau of 
Land Management, the issuance of a patent to appellant 
was delayed. During this period of delay the Multiple 
Mineral Development Act of August 13, 1954, c. 730, 68 Stat. 
708, 30 U.S.C. 521 et seq., hereinafter referred to as Public 
Law 585, was enacted by Congress—almost two months 
after appellant had completed the patent proceedings and 
earned equitable title.® Subsequently, on November 22, 1954, 
more than five months after appellant had completed its 
patent application proceedings, paid the purchase price, 
and acquired equitable title, Colvert filed a document with 
the Denver land office requesting that all further proceed- 
ings in the matter of said application for patent be stayed 
(JA 31).° By decision of February 1, 1955 (JA 18-19) 


8 Section 7 of that Act (30 U.S.C. 527) provides a procedure pursuant to 
which a party claiming under the mincral leasing laws may determine the 
right of mining claimants under unpatented mining claims to Leasing Act 
minerals in the same lands. Appellant’s concept of section 7 is that it has 
no applicability to the mining claims in suit to which equitable title had 
passed from the United States prior to the enactment of Public Law 585 nor 
to valid unpatented mining claims in existence prior thereto in view of the 
long-standing rule that the location of a valid mining claim segregates the 
land from the public domain so as to preclude the subsequent acquisition of 
any rights by others to the same land under the mineral leasing laws or any 
other law. 


9 This document recited ‘‘that all further proceedings in the matter of said 
application for patent be stayed until (a) the procedure specified in Section 7 
of Public Law 585, Act of August 13, 1954 (30 U.S.C. 527) has been per- 
formed or (b) a hearing has been ordered by the Bureau of Land Manage- 
ment or other appropriate department office or bureau of the Department of 
the Interior in which there may be decided the manner in which the respective 
rights of deponent and Union Oil Company of California may be administra- 
tively presented,’’ 
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the Manager of the Denver land office denied Colvert’s 
request.° Colvert appealed to the Director, Bureau of 
Land Management, from the Manager’s decision. By deci- 
sion of June 28, 1957 (JA 19-28) the Acting Director 
reversed the Manager.“ Appellant then filed an appeal 
to the Secretary from the decision of the Acting Director, 
Bureau of Land Management. On May 28, 1958, the Solic- 
itor of the Department of the Interior, acting under the 
authority of appellee Secretary, affirmed the Acting Di- 
rector, Bureau of Land Management, and rendered a deci- 
sion adverse to appellant (JA 28-46). In this decision 
of May 28, 1958, the Solicitor completely ignored well- 
established legal doctrines which are and have been the 


10 The Manager said, in pertinent part, as follows: ‘‘The Regional Solici- 
tor’s office in an opinion dated January 13, 1955, takes the position that sec. 7 
of Public Law 585, 83 Congress, 2d session (68 Stat. 708) may not be invoked 
in the circumstances. The opinion recites that the purpose of the procedure 
of sec. 7 is to extinguish old, inactive, or unidentifiable mining claims, that 
sec. 7 is solely designed for conflicts between leasable and locatable minerals, 
and that sec. 7 has no applicability to situations, such as the instant one, 
where both the mineral patent applicant and the oil and gas lessee are both 
seeking the oil and gas.”” 


11 The Acting Director held: ‘‘Syllabus—An oil and gas lessee may in- 
voke the procedure outlined in Section 7 of Public Law 585 (68 Stat. 711) to 
obtain a determination of the right of mining claimants under unpatented oil 
shale pcre claims to leasable minerals, including oil and gas deposits, in the 
same lands,’’ 


12 In substance, the Solicitor ruled that section 7 of Public Law 585 applies 
to all conflicts between a lessee, applicant, permittee, or offeror under the 
mineral leasing laws and a claimant under the mining laws, including mining 
claims such as appellant’s which were located prior to the Mincral Leasing 
Act of February 25, 1920, supra, for minerals thereafter made subject to 
disposition only under the mineral leasing laws; that the completion of patent 
application proceedings, even through the issuance of a final certificate, does 
not prevent the Department or others from attacking the validity of a mining 
claim; that an oil and gas lessce is not in the category of those who must 
file an adverse claim against a mining claim during the period of publication 
of notice of an application for patent to a mining claim; that there was no 
record in the Department of appellant’s mining claims when the Colvert oil 
and gas lease was issued in 1951 and that such lease is prima facie valid and 
is an entry of land under the public land laws which must be removed before 
appellant ’s mineral patent can be processed; that Colvert, as a lessee under 
the mineral leasing laws, is qualified to initiate proceedings under section 7 
of Public Law 585 and that appellant, as a claimant under an unpatented 
mining claim, must respond or suffer the consequences; that no hearing will 
be held under section 7 of Public Law 585 until appellant’s application for 
mineral patent has been disposed of; and that appellant is directed to file a 
contest against Colvert’s oil and gas lease within 30 days from receipt of the 
decision or suffer the rejection of its application for patent. 
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foundation of public land mining claim titles in this country 
for more than half a century.* 

On July 16, 1958, appellant filed with the Solicitor of 
the Department of the Interior a petition for reconsidera- 
tion of his decision of May 28, 1958. By letter of Novem- 
ber 3, 1958, the petition for reconsideration was denied by 
the Acting Solicitor. (JA 57-62). 

Appellant, having exhausted its administrative remedy, 
brought this suit seeking judicial review. Issue was joined 
and thereafter each of the parties moved for summary judg- 
ment. (JA 66). The appellant’s motion was denied, the 
Secretary’s motion was granted, and a judgment of dis- 
missal was entered May 2, 1959 (JA 112-113). This appeal 
followed (JA 113). 


STATUTES AND REGULATIONS INVOLVED 


The statutes and regulations here pertinent are set out 
fully in the Appendix to this brief. 


STATEMENT OF POINTS 
The District Court erred: 


1. In not holding (a) that appellant acquired equitable 
title when it completed its patent proceedings by paying 
the purchase price for the mining claims in suit and re- 
ceiving a final receipt evidencing such payment, and (b) 
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that the United States holds legal title to said mining claims 
in trust for appellant. 


2. In not holding that, absent fraud or gross mistake (of 
which there is no charge in this case) in the patent pro- 
ceedings, payment of the purchase price and issuance of 
a final receipt constitutes a final determination binding on 
the Secretary that the mining claims are valid and that ap- 
pellant is entitled to a patent. 


3. In holding that the cases hold that the Secretary need 
not accept the approval of appellant’s patent application 
by the local land office as final but may inquire into the 
validity of appellant’s claim for the purpose of determin- 
ing whether appellant is entitled to a patent. 


4. In not holding that after the purchase price is paid 
appellant’s equitable title and right to a patent are im- 
mune from assault by third parties and that no such third 
party, including the holder of an oil and gas lease, has any 
right or standing to assert a conflicting interest in the land 
hostile to the applicant for mineral patent. 


5. In not holding that the failure of the holder of a con- 
flicting oil and gas lease to file an adverse claim or objec- 
tion during the 60-day statutory period of publication of 
notice of appellant’s application for mineral patent bars 
him from asserting any right to the land in suit and leaves 
him as a protestant without interest. 


6. In not holding that appellant’s mining claims, which 
were located in 1918 under the United States Mining Laws 
and duly recorded in the county recorder’s office of the 
county in which the lands were situated, constitute an 
entry under the public land laws that segregated the lands 
from the public domain and constituted notice to the world, 
including the Secretary and the holder of a conflicting oil 
and gas lease which was issued in 1951, that such lands 
were no longer available for subsequent disposition under 
any of the public land laws, including the Mineral Leas- 
ing Act of February 25, 1920, as amended. 
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7. In holding that the oil and gas lease was an entry of 
record prior to appellant’s application for patent and was 
' notice to all the world, including appellant, and that there 
must be a resolution of the conflicting claims of the parties, 
' notwithstanding that (a) such holding is contrary to law 


_! and to the long- and well-established practice of the De- 


partment, and (b) appellant’s mining claim locations in 
1918, as to the existence of which the Secretary had actual 
' notice in 1930, constituted a prior entry of public lands 
i many years before the oil and gas lease was issued in 
1951. 


8. In not holding that the Secretary violated the due 
process clause of the Fifth Amendment of the Federal 
Constitution in attempting to apply retroactively to the 
land in suit, to which vested rights attached when appellant 
acquired equitable title on June 15, 1954, the provisions of 
a subsequent Act of Congress approved August 13, 1954, 
30 U.S.C. 521 et seq. (Public Law 585). 


9. In not holding that section 7 of Public Law 585 (30 
U.S.C. 527) may not lawfully be invoked by the holder of 
a conflicting oil and gas lease or other lessees, permittees, 
applicants and offererors under the mineral leasing laws 
against appellant’s valid mining claims which were located 
under the United States Mining Laws prior to the Mineral 
Leasing Act of February 25, 1920, as amended, for min- 
erals thereafter made subject to disposition only under the 
mineral leasing laws because (a) appellant’s equitable title 
was acquired almost two months prior to the enactment 
of Public Law 585, and (b) section 7 does not encompass 
conflicts between parties both of whom are asserting inter- 
ests in Leasing Act minerals. 


10. In not holding (a) that under the Rules of Practice 
of the Department of the Interior (43 CFR Part 221) the 
Secretary may not lawfully require appellant to file a con- 
test proceeding and assume the burden of proof of re-estab- 
lishing the validity of its mining claims against the holder 
of a conflicting oil and gas lease, and (b) that the Secre- 
tary’s requirement also violates section 7 of Public Law 
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585 which, even if judicially determined to be applicable to 
appellant’s mining claims, places the burden on the holder 
of the conflicting oil and gas lease to file a contest proceed- 
ing against appellant and assume the burden of proving 
a superior title. 


11. In holding that the Secretary’s ruling as to proce- 
dure in this case was not arbitrary or violative of appel- 
lant’s rights. 


12. In holding that it may not properly direct the issu- 
ance of the patent and the cancellation of the lease. 


13. In granting the Secretary’s motion for summary 
judgment, in denying appellant’s motion for summary judg- 
ment, and in dismissing the complaint. 


SUMMARY OF ARGUMENT 
I 


(a) The location of a valid mining claim has the effect 
of a grant by the United States of the right of present and 
exclusive possession. When appellant completed its pat- 
ent proceedings in strict compliance with all the require- 
ments of the United States Mining Laws and the regula- 
tions of the Department of the Interior, paid the purchase 
price, and received a final receipt evidencing such pay- 
ment, all to the satisfaction and with the approval of the 
local land office of the Bureau of Land Management to whom 
the Secretary has delegated full responsibility under the 
regulations for processing an application for patent and 
for issuance of patent, appellant acquired equitable title to 
the mining claims in suit and the United States now holds 
the legal title in trust for appellant. The entry by the local 
land officer issuing the final receipt was in the nature of 
a judgment in rem and determined that appellant’s min- 
ing claims were valid and that appellant was entitled to 
a patent (infra, pp. 17-22). 


(b) In the factual circumstances of this case the asserted 
right of the Secretary to inquire into the validity of the 
mining claims and appellant’s right to a patent is a specious 
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issue which has been raised arbitrarily and capriciously 
in an effort to subject appellant’s mining claims to attack 
under section 7 of the Multiple Mineral Development Act 
of August 13, 1954, or by third parties. It may be con- 
ceded that in cases involving fraud or mistake in the pat- 
ent proceeding, which is not present in the case at bar, the 
Secretary may make a direct inquiry into the validity of 
the mining claims there involved in order to determine the 
applicant’s right to a patent. But this supervisory power 
does not confer on the Secretary authority to require ap- 
pellant, after the patent proceeding has been completed 
and equitable title earned, to commence a contest against 
a third party who under well-settled doctrine has no right 
or standing to assert a conflicting interest in the land. The 
district court erred in failing to note this distinction. Hav- 
ing made strict compliance with all the requirements of 
the statute and the Secretary’s regulations appellant is 
entitled to a patent. The Secretary is bound by his own 
regulations (infra, pp. 22-27). 


I 


(a) The United States Supreme Court has held time 
and again that when the purchase price is paid and equita- 
ble title earned the right to a patent is immune from as- 
sault by third parties and no third party, including the 
holder of an oil and gas lease, has any right or standing 
to assert a conflicting interest in the land hostile to the 
applicant for mineral patent (infra, pp. 27-30). 


(b) The Secretary lacked authority to issue in 1951 a 
conflicting oil and gas lease to a third party for land not 
open to leasing because the same land had previously been 
segregated from the public domain under appellant’s valid 
mining claims which were located in 1918 and properly 
recorded in the county recorder’s office of the county in 
which situated as required by Colorado statute. Under 
well-settled doctrine the location of a valid mining claim 
segregates the land from the public domain and confers 
an exclusive possessory right upon the locator as against 
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third parties. The lease was therefore a nullity from its 
inception. It is specious for the Secretary to assert lack 
of knowledge of the existence of appellant’s mining claims 
at the time the conflicting lease was issued. The Federal 
statute does not condition the validity of a mining claim 
upon the Secretary’s knowledge of its existence. In fact, 
however, the Secretary had actual as well as constructive 
notice of the mining claims long prior to the issuance of 
the lease. The long-standing practice of the Secretary’s 
Department has been to cancel outright any oil and gas 
lease found to conflict with a valid mining claim located 
prior to the initiation of the lease interest (infra, pp. 30-34). 


(ec) The District Court erred in its finding, as did the 
Secretary, that an oil and gas lease was an entry of record 
prior to appellant filing its patent application and, conse- 
quently, that there must be a resolution of the conflicting 
claims. This ignores well-settled legal doctrine that pay- 
ment of the purchase price and issuance of a final receipt 
confers equitable title and constitutes a conclusive deter- 
mination that the mining claims are valid and that appel- 
lant is entitled to a patent. This also ignores the long- 
standing rule of the Secretary’s Department that an oil 
and gas lease is not an entry of land within the meaning 
of the public land laws. Since appellant’s mining claims 
were located and properly placed of record in the county 
recorder’s office many years prior to the initiation of the 
lease interest they constitute not only the prior entry of 
record but the only lawful entry of record (infra, pp. 35-38). 


saat 


The overwhelming weight of judicial authority supports 
the proposition that failure of any third party, including 
the holder of an oil and gas lease, to file a timely adverse 
claim or objection during the 60-day publication period of 
notice of application for mineral patent, forever forecloses 
and bars said third party from asserting any conflicting 
right or interest in the land. The Secretary lacks statutory 
authority to arrogate to himself the right to determine and 
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decide that a conflicting oil and gas lease is not an adverse 
claim encompassed by the adverse claim statute. Any con- 
flicting interest, including an oil and gas lease, which 
would not survive the issuance of a mineral patent is an 
adverse claim that must be timely asserted in the manner 
prescribed in 30 U.S.C. 29 or be forfeited (infra, pp. 38-43). 


IV 


(a) The overwhelming weight of judicial authority sup- 
ports the proposition that a retrospective law violates the 
due process clause of the Fifth Amendment of the Federal 
Constitution if it disturbs, impairs, or destroys vested 
rights in existence on the date of the Act. Appellant’s 
vested rights in the mining claims in suit having attached 
when it paid the purchase price and acquired equitable title 
almost two months before the Multiple Mineral Develop- 
ment Act of August 13, 1954, became a law, the Secretary 
had no authority by administrative fiat to apply the Act 
retroactively so as to permit the holder of a conflicting oil 
and gas lease to attack, impair, or destroy appellant’s 
vested rights. After equitable title passed to appellant the 
land was no longer part of the public domain of the United 
States. The Act of August 13, 1954, has no applicability to 
such land (infra, pp. 43-50). 


(b) Appellant’s equitable title to the mining claims in 
suit having been acquired almost two months prior to the 
Act of August 13, 1954, section 7 of that Act may not 
lawfully be invoked by the holder of a conflicting oil and 
gas lease or others claiming under the mineral leasing laws 
to attack appellant’s vested right to the Leasing Act min- 
erals underlying its claims, as the Secretary has permitted 
in the case at bar. Section 7 does not in any event encom- 
pass a conflict between a party holding an oil and gas lease 
under the Mineral Leasing Act of February 25, 1920, as 
amended, and a party, such as appellant, holding valid 
mining claims under the United States Mining Laws whose 
title stems from a discovery prior to February 25, 1920, 
of a mineral thereafter made subject to leasing under the 
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latter Act. The legislative history of the Act of August 
13, 1954, establishes clearly that Congress intended sec- 
tion 7 to be invoked by those claiming under the mineral 
leasing laws only for the purpose of eliminating title un- 
certainties arising from the existence of unidentifiable min- 
ing locations or from the uncertain status of old and inae- 
tive mining locations. It was not intended that section 7 
should be used as a vehicle to attack, impair, or destroy 
valid mining claims in existence prior to the 1954 Act (infra, 
pp. 50-54). 


(c) The plain purpose of the Act of August 13, 1954, 
is to provide for multiple mineral development of the same 
tracts of the public lands contemporaneously under the 
United States mining laws and the mineral leasing laws. 
The legislative history of the Act discloses that Congress 
intended to provide in section 7 a means for separating the 
Leasing Act minerals from the locatable or non-Leasing Act 
minerals in circumstances involving unidentifiable and in- 
active mining locations of uncertain status. Even as to 
such locations Congress expressly preserved the right of 
a mining claimant to the claim itself albeit he waived or 
lost his right to the Leasing Act minerals. It neither pro- 
vided nor contemplated that the section 7 procedure should 
result in the mining claim being vitiated or destroyed in 
its entirety. Thus, where a valid mining claim was located 
prior to February 25, 1920 for a mineral subsequently de- 

_clared to be a Leasing Act mineral Congress did not in- 
tend the section 7 procedure to encompass conflicts where 
both the mineral claimant and the lessee are seeking Leas- 
ing Act minerals (infra, pp. 54-56). 


Vv 


The Secretary violated the Department’s own Rules of 
Practice in requiring appellant to file a private contest 
against a conflicting oil and gas lease (which was a nullity 
in its inception) and to assume the burden of proof of re- 
establishing the validity of its mining claims or, failing 
to do so, to suffer the rejection of its application for patent 
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and nullification of its claims. Under the Secretary’s regu- 
lation a private contest is required only where one party 
requests invalidation of an adverse interest for reasons 
not shown by the records of the Bureau of Land Manage- 
ment. In the case at bar appellant’s valid mining claims 
and the conflicting oil and gas lease are part of the official 
records of the Bureau of Land Management and no grounds 
exist for a contest which are not already shown by the 
Bureau’s records. The elements for a contest not being 
present, any objection to the issuance of a patent to ap- 
pellant following completion of the patent proceeding 
should have been treated as a protest, as required by the 
Secretary’s own regulation, for the sole purpose of ascer- 
taining whether appellant has complied with the statu- 
tory requirements for earning title. This is the only pro- 
cedure authorized by the statute, 30 U.S.C. 29 (infra, pp. 
56-59). 


ARGUMENT 
L (a) Appellant did acquire equitable title to the mining claims 


in suit on June 15, 1954, when it paid the purchase price 
and received from appellee a final receipt evidencing such 
payment. 


In the court below, Judge Matthews’ memorandum (JA 
110-112) side-stepped the vital issue as to whether equitable 
title to the mining claims in suit passed or did not pass to 
appellant on June 15, 1954, when it completed its patent 
proceeding by paying the purchase price and receiving a 
final receipt. This is the heart and crux of the case. Reso- 
lution of this issue will provide the basis for determining 
the legal consequences that flow therefrom and help re- 
solve the remaining issues involved in this case. It is es- 
sential, therefore, that we come to grips with this issue 
immediately. As previously stated (supra, p. 3), it is un- 
disputed that appellant complied in full with all the re- 
quirements of the United States Mining Laws and regula- 
tions of the Interior Department in processing its patent 
application to completion. 
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Among the more familiar principles of public land law 
are these: That when the location of a mining claim is per- 
fected under the law it has the effect of a grant by the 
United States of present and exclusive possession; that 
the claim is property in the fullest sense of that term; that 
it may be sold, transferred, mortgaged, and inherited with- 
out infringing any right or title of the United States; and 
that the owner is not required to purchase the claim or 
secure patent from the United States, but so long as he 
complies with the provisions of the mining laws his pos- 
sessory right, for all practical purposes of ownership, is 
as good as though secured by patent. These principles have 
consistently been recognized and upheld by the courts and 
by the Department of the Interior. See Ickes v. Virginia- 
Colorado Development Corp., 295 U.S. 639,644 (1935) ; Wil- 
bur v. Krushnic, 280 U.S. 306, 316-317 (1930); Marion F. 
Jensen et al., 63 I.D. 71, 74 (1956). In Wilbur v. Krushmic, 
supra, the Supreme Court stated the proposition as follows 
(at pp. 316-317) : 


“The rule is established by innumerable decisions 
of this court, and of state and lower Federal courts, 
that when the location of a mining claim is perfected 
under the law, it has the effect of a grant by the United 
States of the right of present and exclusive possession. 
The claim is property in the fullest sense of that term; 
and may be sold, transferred, mortgaged, and inherited 
without infringing any right or title of the United 
States. The right of the owner is taxable by the state; 
and is ‘real property,’ subject to the lien of a judg- 
ment recovered against the owner in a state or terri- 
torial court. Belk v. Meagher, 104 U.S. 279, 283, 26 
L.ed. 735, 737, 1 Mor.Min. Rep. 510; Manuel v. Wulff, 
152 U.S. 505, 510, 511, 38 L.ed. 532-534, 14 Sup.Ct-Rep. 
651, 18 Mor.Min.Rep. 85; Elder v. Wood, 208 U.S. 226, 
932, 52 L.ed. 464, 466, 28 Sup.Ct.Rep. 263; Bradford 
v. Morrison, 212 U.S. 389, 53 L.ed. 564, 29 Sup.Ct.Rep. 
349. The owner is not required to purchase the claim 
or secure patent from the United States; but so long 
as he complies with the provisions of the mining laws, 
his possessory right, for all practical purposes of own- 
ership, is as good as though secured by patent.* ° °”’ 
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In the case at bar appellant’s mining claims are not only 
perfected or valid mining claims, thus conferring an exclu- 
sive possessory title as the United States Supreme Court 
has repeatedly declared, but in addition thereto appellant 
acquired equitable title on June 15, 1954, following com- 
pletion of the patent proceedings and payment of the pur- 
chase price, as evidenced by the final receipt which was 
issued to appellant by the Denver land office of the Bureau 
of Land Management. In cases too numerous to mention 
the courts have uniformly held that when the purchase 
price is paid the claimant acquires equitable title. In Wyo- 
ming v. United States, 255 U.S. 489 (1921) Justice Van 
Devanter, quoting with approval from an earlier decision 
of the court which had occasion to consider questions re- 
lating to when vested rights and equitable title became fixed, 
said (at pp. 497-498) : 


sc# © © In Benson Mining Co. v. Alta Mining Co., 145 
U.S. 428, which presented the question of when under 
the public land laws a right to the land becomes vested, 
it was said, p. 431: ‘When the price is paid the right 
to a patent immediately arises. If not issued at once, 
it is because the magnitude of the business in the Land 
Department causes delay. But such delay, in the mere 
administration of affairs, does not diminish the rights 
flowing from the purchase, or case any additional bur- 
dens on the purchaser, or expose him to the assaults 
of third parties.’ And again, p. 432: ‘It is a general 
rule, in respect to the sales of real estate, that when 
a purchaser has paid the full purchase price his equita- 
ble rights are complete, and there is nothing left in 
the vendor but the naked legal title, which he holds in 
trust for the purchaser. And this general rule of real 
estate law has been repeatedly applied by this court 
to the administration of the affairs of the Land De- 
partment of the government; and the ruling has been 
uniform, that whenever, in cash sales, the price has 
been paid, or, in other cases, all the conditions of entry 
performed, the full equitable title has passed, and only 
the naked legal title remains in the government in trust 
for the other party, in whom are vested all the rights 
and obligations of ownership.’ ”’ (Emphasis added.) 
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In El Paso Brick Co. v. McKnight, 233 U.S. 250 (1914), 
involving the right of possession under conflicting mining 
locations, the Supreme Court said (at pp. 256-257): 


“In the present case the Brick Company’s applica- 
tion for a patent was filed, each of the several forms 
of notice required by statute was given, no adverse 
claim was filed, the purchase price was paid to the Gov- 
ernment, and a final receipt was issued by the local land 
office. The entry by the local land officer issuing the 
final receipt was in the nature of a judgment in rem 
(Wight v. Dubois, 21 Fed.Rep. 693) and determined 
that the Brick Company’s original locations were valid 
and that everything necessary to keep them in force, 
including the annual assessment work, had been done. 
It also adjudicated that no adverse claim existed and 
that the Brick Company was entitled to a patent. 


“‘From that date, and until the entry was lawfully 
cancelled, the Brick Company was in possession under 
equitable title, and to be treated as ‘though the patent 
had been delivered to’ it. Dahl v. Raunheim, 132 U.S. 
260, 262. And when McKnight instituted possessory 
proceedings against the Brick Company, the latter was 
entitled to a judgment in its favor when it produced 
that final receipt as proof that it was entitled to a pat- 
ent and to the corresponding right of an owner.’’ (Em- 
phasis added.) 


In Silver King Coalition Mines Company v. Conkling 
Mining Company, 255 U.S. 151 (1921), which involved the 
question whether a patent to a mining claim embraced cer- 
tain land in controversy, Justice Holmes, speaking for the 
Supreme Court, said (at p. 162): 


“The final receipt from the local land officer fixed 
the claimant’s rights. El Paso Brick Co. v. McKnight, 
233 U.S. 250, 257.* * *” 


Similarly, in Teller v. United States, 113 Fed. 273 (C.C.A. 
8, 1901), the Circuit Court of Appeals for the Eighth Cir- 
cuit enunciated the same principle in the following lan- 
guage (at p. 279): 


“Tt may be conceded that the payment for the land 
conferred upon Mullison an equitable title to the same, 
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which entitles him to a patent, and that he was not re- 
quired to wait for the actual issue of a patent con- 
verting the equitable right into a legal title before ex- 
ercising all the incidents of ownership. This, we think, 
is the law as established by the authorities (Wither- 
spoon v. Duncan, 4 Wall. 910, 18 L.Ed. 839; Stark v. 
Starrs, 6 Wall. 402, 417, 18 L.Ed. 925; Deffeback v. 
Hawke, 115 U.S. 392, 405, 6 Sup.Ct. 95, 29 L.Ed. 423; 
Cornelius v. Kessel, 128 U.S. 456, 460, 9 Sup.Ct. 122, 
32 L.Ed. 482; Railroad Co. v. Whitney, 132 U.S. 357, 
361, 10 Sup.Ct. 112, 33 L.Ed. 363; Benson Mining & 
Smelting Co. v. Alta Mining & Smelting Co., 145 U.S. 
498, 12 Sup.Ct. 877, 36 L.Ed. 762; Bardon v. Railroad 
Co., 145 U.S. 535, 12 Sup.Ct. 856, 36 L.Ed. 806; Bogan 
v. Mortgage Co., II CCA. 128, 3 Fed. 192), and the 
contention of the government in this case to the con- 
trary is not well founded. * * 9) (Emphasis added.) 


It is unnecessary to labor this point. It represents the 
overwhelming weight of judicial authority and must be re- 
garded at this late date as a fixed rule of property. The 
conclusion is therefore inescapable that appellant acquired 
full equitable title on June 15, 1954, when the purchase 


price was paid and thereafter the government holds only 
the naked legal title in trust for appellant. Yet despite 
the judicial unanimity and finality with which the courts 
have dealt with this question, the Secretary’s decision“ 
arbitrarily and capriciously refused to recognize this well- 
settled and long-established doctrine. The Secretary’s 
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views place the cart before the horse. Ignoring the com- 
pletion of the entire comprehensive patent proceeding 
which culminated in payment of the purchase price and 
issuance of a final receipt, the Secretary blithely states that 
it has not yet been established that the mining claims are 
valid. But the Secretary overlooks the legal concept so 
clearly and forcefully stated in the cases cited above that 
when the price is paid the issuance of a final receipt is in the 
nature of a judgment in rem and determines that the mining 
claims are valid (El Paso Brick Co. case, supra) and that 
‘The final receipt from the local land officer fixed the claim- 
ant’s rights.’? (Silver King Coalition Mines Company 
case, supra.) 

Thus, the issuance of a final receipt to appellant was a 
conclusive determination that the mining claims were valid 
and this determination was binding on the Secretary un- 
less there existed impelling cause such as fraud or gross 
mistake (of which there is no charge here) which would 
justify the Secretary in seeking to avoid this legal conse- 
quence. But the Secretary’s only reason for attempting 
to avoid this consequence is his erroneous belief, stated in 
his decision quoted previously, that the mining claims 
should not be ‘“‘immune from attack under the Multiple 
Mineral Development Act or by third parties.”’ In fact, in 
the same quotation the Secretary states that ‘‘In this pro- 
ceeding the Department does not deny that it [appellant] 
has [valid mining claims].”’ 

It follows that the Secretary is plainly wrong and that 
he may not lawfully refuse to accept the legal consequences 
that flow from appellant’s acquisition of equitable title on 
June 15, 1954, when the patent proceeding was completed 
by payment of the purchase price and issuance of a final 
receipt. 


(b) The supervisory power of the Secretary to review the ac- 
Hon of the local land office is not a real issue in this case. 


It seems to us advisable to dispose at once of the question 
as to the supervisory power of the Secretary to review 
the action of the local land office and to determine whether 
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appellant is entitled to a patent. We submit that the super- 
visory power of the Secretary is not a real issue in this 
case. As we shall establish in the discussion that follows, 
it is a specious issue which has been raised by the Secre- 
tary in the mistaken belief that the respective rights of 
appellant and third party Colvert should be governed by 
section 7 of the Multiple Mineral Development Act of 
August 13, 1954 (30 U.S.C. 527) which was enacted approxi- 
mately two months after appellant acquired equitable title 
to the mining claims in suit. On this question as to the 
Secretary’s supervisory power, Judge Matthews’ memoran- 
dum in the court below (JA 110) states as follows :”* 


“Tt is contended by plaintiff that defendant has a 
duty to issue the patent sought and to cancel the lease 
because plaintiff’s application for patent was approved 
by the local land officers, plaintiff’s payment for the 
land accepted and receipt therefor issued. The cases 
hold that the Secretary of the Interior need not accept 
the approval of plaintiff’s patent application by the 
local land office as final but may inquire into the validity 
of plaintiff’s claim for the purpose of determining 
whether plaintiff is entitled to a patent. Cameron v. 
United States, 252 U.S. 450. Orchard v. Alexander, 157 
U.S. 372. Accordingly, the court is of the view that 
it may not properly direct the issuance of the patent 
and the cancellation of the lease.”’ 


As stated earlier in this brief (supra, p. 3) the Sec- 
retary has delegated to the Bureau of Land Management 
and its local land officers full responsibility for the proc- 
essing of mineral patent applications and for the issu- 


15 With due deference to the court below, we respectfully submit that Judge 
Matthews erred in avoiding a direct ruling on the question whether or not 
appellant did acquire equitable title when the patent proceeding was_con- 
cluded by payment of the purchase price and issuance of a final receipt. Reso- 
lution of this question, we submit, is an essential rerequisite to a determina- 
tion of the further question as to the right of the retary to inquire into the 
validity of appellant’s mining claims, absent fraud or mistake in the patent 
proceeding of which there is no charge in this case, in the light of the legal 
principles enunciated by the United States Supreme Court in the leading 
mining cases cited and discussed under the preceding headnote (supra, pp. 
17-22). More—the court below has confused the right of the Secretary to 
make a direct and proper inquiry into the validity of the mining claims with 
his improper requirement that appellant bring a contest against third party 
wena ig without right or standing to assert a conflicting interest in 
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ance of patents. The Secretary does not personally exam- 
ine applications for patent to determine whether full com- 
pliance has been made with the statute and the regula- 
tions. Nor does the Secretary personally issue the min- 
eral patent. All this is handled by qualified personnel of 
the Interior Department under carefully spelled-out de- 
partmental regulations implementing the United States 
Mining Laws. See statutes and regulations in the Appen- 
dix to this brief. Under these regulations (43 CFR Part 
185) the applicant for mineral patent is required to sub- 
mit detailed and voluminous proofs, including proof of 
discovery of mineral, in order to establish the validity of 
the mining claims. This has been done in the present case 
to the satisfaction and with the approval of the local land 
officers of the Bureau of Land Management (supra, pp. 3-4). 
Appellee would have this court ignore these regulations, 
which have been in force and effect in their basic form since 
at least 1883,!* and permit the Secretary under the guise of 
general supervisory power to arbitrarily and capriciously 
require appellant, under threat of rejection of its patent 
application even though equitable title had been earned, 
to institute a contest proceeding against third party Col- 
vert who is without standing or right under well-estab- 
lished legal doctrine, hereinafter diseussed (infra, pp. 27- 
30), to assert any conflicting interest in the land. As a naked 
legal proposition we do not question the right of the Sec- 
retary in a case involving fraud or gross mistake to in- 
quire into the validity of mining claims and to determine 
whether a patent should be issued. But this is not such 
a ease. Neither in the administrative proceedings in the 
Department nor in the pleadings in this litigation has there 
been any charge or allegation by the Secretary’s Depart- 
ment of fraud or mistake in the patent proceeding.” This 
is not therefore an element for consideration. 


16 See ‘‘The Public Domain’’ by Thomas Donaldson, 1884, p. 986 et. seq. 
17On the contrary, the Secretary’s decision states (JA 59): 


‘€Ags has been said, Union constantly asserts that it has valid mining 
claims. In this proceeding the Depextoet does not deny that it has; it 
jure 


merely seeks to delineate the proc for establishing that fact. * * * ’” 
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In this posture of the case, what then is the real reason 
for the Secretary’s insistence that it has not yet been de- 
termined that the mining claims are valid? The answer 
may be found in the Secretary’s own decision in which 
he states (JA 58): 


«ce * * To argue, therefore, as Union does, that be- 
cause it has done all that it is required to do with re- 
spect to its patent application it has acquired equitable 
title to its claims or vested rights in the claims and 
the claims are therefore immune from attack under the 
Multiple Mineral Development Act or by third parties, 
is to beg the question completely.* * *’? (Emphasis 
added.) 


Thus, it is evident from the language above quoted that 
it is not the Secretary himself who desires to inquire into 
the validity of the mining claims and appellant’s right to 
a patent.® On the contrary, it is obvious that the real rea- 
son is his erroneous belief that the claims should not be im- 
mune from attack under the Multiple Mineral Develop- 
ment Act or by third parties. It seems clear to us that the 
impact of the Multiple Mineral Development Act of August 
13, 1954, clouded the Secretary’s thinking and impelled his 
arbitrary and capricious refusal to be governed by well- 
settled legal doctrines which have become fixed rules of 
property in the administration of the United States Min- 
ing Laws. There can be no doubt that if the 1954 Act had 
not become a law a patent would have been issued to ap- 
pellant and Colvert’s oil and gas gas lease canceled as 
improperly and erroneously issued, without requiring a 
contest to be brought against the oil and gas lease, in the 
same manner as the Department has done in any number 
of similar cases.” 

Of course, the Secretary may not take refuge in his 
supervisory powers as a pretext to ignore and flout his 

18 This is unmistakably clear when it is noted that during the entire admin- 
istrative proceeding stretching over a period of almost four years the Secre- 
tary made no attempt to challenge the validity of the mining claims in a direct 


government contest proceeding although he has done so in hundreds of other 
cases. 


19 These cases are cited and discussed, infra, at pp. 31-32, 
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own regulations. The United States Supreme Court and 
the Court of Appeals for the District of Columbia have 
held that the Secretary is bound by his own regulations 
so long as they remain in force and effect. See Chapman 
v. Sheridan-Wyoming Coal Co., 338 U.S. 621, 629 (1950) ; 
McKay v. Wahlenmaier, 96 App.D.C. 318, 321, 226 F.2nd 35, 
43 (1955) ; ef. Barash v. Seaton, 103 App.D.C. 159, 162, 256 
F.2nd 714, 717 (1958). In the absence of fraud or mistake, 
the Secretary is bound by his own regulations to honor 
appellant’s right to a patent which it prosecuted in good 
faith and in strict compliance with the United States 
Mining Laws and regulations of the Interior Department. 

Cameron v. United States, 252 U.S. 450 (1920), and 
Orchard v. Alexander, 157 U.S. 372 (1895), cited in the 
memorandum of the court below as authority for the Sec- 
retary’s right to inquire into the validity of appellant’s 
mining claims for the purpose of determining whether ap- 
pellant is entitled to a patent, are neither relevant nor 
controlling in the factual setting of the case at bar. In the 
Cameron case, supra, unlike the present case, the appli- 
cant for mineral patent had not made full compliance with 
the United States Mining Laws, had not submitted satis- 
factory proofs of the validity of the mining claims, includ- 
ing discovery of mineral, had not paid the purchase price, 
had not been issued a final receipt evidencing completion 
of the patent proceeding, and had not therefore earned 
equitable title. In these circumstances the right of the Sec- 
retary to inquire into the validity of the mining claims 
and to declare them invalid was upheld by the Supreme 
Court. 

The Orchard case, supra, arising under the preemption 
laws of the United States, involved a charge of fraud. It 
was determined, after a hearing, that the applicant had not 
established residence and had not improved and cultivated 
the land, as required by law, and had falsified his proofs in 
these particulars. In these circumstances the Supreme 
Court upheld the right of the Secretary to cancel the entry 
notwithstanding that the purchase price had been paid and 
a final receipt issued by the local land officer. 
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We submit that the dissimilarity of the facts in the 
Cameron and Orchard cases from the facts in the case at 
bar is apparent. Consequently, the principles there enun- 
ciated are without applicability here.” 


IL. (a) Appellant's equitable title and right to a patent is im- 
mune from assault by any third party. including Ramon 
P. Colvert, the holder of a conflicting oil and gas lease. 


It is a fundamental principle of public land law that 
once an applicant for a mineral patent has completed the 
patent proceedings in full compliance with the require- 
ments of the statute and regulations of the Interior De- 
partment, paid the purchase price, and earned equitable 
title, as appellant has done in the case at bar, the right to 
a patent is immune from assault by third parties. As a 
corollary thereto, no third party, including Colvert, has 
any right or standing to assert a conflicting interest in the 
land hostile to the applicant for patent. Thus, in Benson 
Mining Co. v. Alta Mining Co., 145 U.S. 428 (1892), a case 


involving rival mining claimants, the Supreme Court said 
(at pp. 431-432) 


20.A more apt case is El Paso Brick Co. v. McKnight, supra, in which the 
Department improperly canceled a mineral entry after the purchase price had 
been paid and final receipt issued in the erroneous belief that a defective 
affidavit invalidated the entire patent proceedings. The Supreme Court said 
(at pp. 257-258) : 

<éNor should the result have been different when the record showed that 
the entry and final receipt, properly issued, had been improperly cancelled. 

It is trac that the order of the Department was a denial of the patent, 

but it was not a conclusive adjudication that the Brick Company was not 

entitled to a patent, nor could such an order deprive the Brick Company of 
rights vested in it by law. For while the General Land Office had power 
of supervision over the acts of the local officers, and could annul entries 
obtained by fraud or made without authority of law, yet if the Department’s 
cancellation was based upon a mistake of law, its ruling was subject to 
judicial review when properly drawn in question in judicial proceedings, 
inasmuch as the power of the Land Office is not unlimited nor can it be 
arbitrarily exercised so as to deprive any person of land lawfully entered 
and paid for. Cornelius v. Kessel, 128 U.S, 456, 461; Parsons v. Venzke, 
164 U.S. 89.’? (Emphasis added.) 


21 Almost 30 years later in the case of Wyoming v. United States, supra, at 
p. 497, the Supreme Court quoted with approval this same language from the 
Benson Mining Co. case, See also Deffeback v. Hawke, 115 U.S. 392, 405 
(1885), in which the Court held that the certificate of purchase was, so far 
as ~ pe of title by any other party was concerned, equivalent to 
a patent 
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‘6® * © In other words, when the price is paid the 
right to a patent immediately arises. If not issued at 
once, it is because the magnitude of the business in 
the Land Department causes delay. But such delay, 
in the mere administration of affairs, does not dimin- 
ish the rights flowing from the purchase, or cast any 
additional burdens on the purchaser, or expose him to 
the assaults of third parties.” (Emphasis added.) 


And later in the opinion, after citing a number of cases in 
support of the principle herein advanced, the Supreme 
Court concluded its discussion as follows (at p. 434) : 


“There is no conflict in the rulings of this court upon 
the question. With one voice they affirm that when the 
right to a patent exists, the full equitable title has 
passed to the purchaser, with all the benefits, immunt- 
ties and burdens of ownership, and that no third party 
can acquire from the government interests as against 
him. The decision of the trial court was correct. The 
attempted relocation by Lutrell was void, and gave him 
no rights of possession or otherwise.” (Emphasis 
added.) 


Yet, despite the well-established rule quoted above, the 
Secretary has arbitrarily chosen to ignore it by holding in 
his decision as follows (JA 40): 


‘“‘Having determined that the completion of the pre- 
liminary steps to the granting of a patent, even through 
the issuance of a final certificate, does not prevent the 
Department or others from attacking the validity of 
the mining claim and that an oil and gas lessee is not 
precluded from asserting his rights for failure to file 
timely an adverse claim, we may now consider the in- 
terrelation of the two procedures under which the 
parties are seeking to proceed.’? (Emphasis supplied.) 


The Secretary then proceeded to require appellant to in- 
stitute a contest against Colvert’s oil and gas lease and to 
assume the burden of proof of establishing the validity of 
its mining claims or suffer the rejection of its application 
for patent and nullification of its mining claims in favor 
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of Colvert’s lease (JA 45, 57-58). We think it clear that 
the Secretary’s position, as expressed in his decision above- 
quoted, and the requirement imposed upon appellant are 
arbitrary and capricious and contrary to the unequivocal 
pronouncements by the Supreme Court on this subject 
which are referred to here. Moreover, we submit that the 
Secretary’s position flies directly in the face of the doctrine 
enunciated by the Supreme Court in the El Paso Brick Co. 
case, supra, that 
ss# © © The entry by the local land officer issuing the 
final receipt was in the nature of a judgment in rem 
(Wight v. Dubois, 21 Fed. Rep. 693) and determined 
that the Brick Company’s original locations were valid 
and that everything necessary to keep them in force, 
including the annual assessment work, had been done. 


ee @)) 


and in the Silver King Coalition Mines Company case, 
supra, that 


“The final receipt from the local land officer fixed 
the claimant’s rights. * * *’’ 


As stated previously, it is conceded that appellant com- 
pleted the patent proceedings in full compliance with the 
requirements of the statute and the regulations of the 
Interior Department, paid the purchase price, and received 
a final receipt from the local land office. Parenthetically 
it should be noted that these procedural steps conform ex- 
actly with the pattern followed in the Benson Mining Co. 
ease, supra, the El Paso Brick Co. case, supra, and other 
cases previously cited, in that the patent proceedings were 
concluded by the local land office issuing the final receipt. 
The final receipt thus fixed appellant’s rights and deter- 
mined that the mining claims were valid. Thereafter, no 
third party, including Colvert, had any right or standing 
to attack the validity of appellant’s mining claims or to 
assert a conflicting interest in the land hostile to appel- 

22 Tt is no less an assault or challenge to appellant’s title when the Depart- 


ment requires appellant to commence a contest against a third party or suffer 
the rejection of its patent application. 
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lant’s title. The Secretary was therefore plainly wrong in 
requiring appellant to institute a contest proceeding against 
third party Colvert and to assume the burden of reestab- 
lishing the validity of its mining claim. 


(b) The Secretary exceeded his authority in issuing an oil and 
gas lease to Colvert for the land in suit which was not 
subject to leasing because previously segregated from the 
public domain by virtue of inclusion in appellant’s mining 
claims. The Secretary had actual and constructive notice 
of the existence of appellant’s mining claims long prior to 
the issuance of the lease to Colvert. 


As shown earlier in this brief, one of the oldest and most 
fundamental rules of public land law is that the location of 
a valid mining claim has the effect of a grant by the United 
States of present and exclusive possession. See Wilbur v. 
Krushnic (supra at p. 18) and cases there cited. Equally 
fundamental is the rule recognized by the courts and the 
Department alike that the location of a valid mining claim 
segregates the land covered thereby from the public do- 
main and confers an exclusive possessory right upon the 
locator as against third parties.* In St. Louis Mining Co. 
v. Montana Mining Co., supra, the Supreme Court said (at 
p- 655) :* 


‘““Where there is a valid location of a mining claim, 
the area becomes segregated from the public domain 


23 Clipper Mining Co. v. Eli Mining $ Land Co., 194 U.S. 220, 226-227 
(1904); St. Louis Mining Co. v. Montana Mining Co. 171 US. 650, 655 
(1881) ; Teller v. United States, supra, p. 281; United States v. Etcheverry, 
930 F, 2d 193, 195 (C.A. Colo, 1956); Jensen et al., Keith et al., 63 ID. 71 
(1956) ; Boos v. Altman et al., 54 LD. 47, 53-54 (1932). 


24 See also United States v. Etcheverry, supra, in which the Circuit Court of 
Appeals said, in referring to the rights of a mining claim locator, in pertinent 
part (at p. 195): ‘‘As against third parties, the locator or his assigns have 
exclusive right to use the surface of this land * * > and ‘‘The land is no 
longer a part of the public domain so far as the minerals are concerned, and 
it is not open to relocation until the rights of a former locator have termi- 
nated.’? Similarly, in Roos v. Altman et al., supra, the Secretary’s Depart- 
ment said (at pp. 53-54): ‘4 * * * It is well understood that no notation of 
mining claims is necessary or is made on the records of the Land Department, 
but a valid location, so long as it is kept up in accordance with the mining 
law, segregates the land therein from the public domain and confers an 
exclusive possessory right upon the locator. St. Louis Min. & Mill Co. v. 
Montana Min, Co. (171 U.S. 650, 655); Clipper Min. Co. v. Eli Min. Co. 
(194 U.8. 220).”’ 
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and the property of the locator. There is no inhibition 
in the Mineral Lands Act against alienation, and he 
may sell it, mortgage it or part with the whole or any 
portion of it as he may see fit. Forbes v. Gracey, 94 
US. 762, 766; Manuel v. Wulff, 152 U.S. 505, 510; 
Black v. Elkhorn Mining Company, 163 U.S. 445, 449.” 
(Emphasis added.) 


‘The principle enunciated in the foregoing cases makes it 
clear that appellant’s mining claims segregated the lands 
embraced therein from the public domain so that there- 
after such lands were no longer subject to disposition un- 
der the public land laws of the United States, including the 
Mineral Leasing Act of February 25, 1920, as amended. 
Consequently, the purported issuance in 1951 of an oil and 
gas lease to Colvert for the land in suit and its extension 
in 1956 exceeded the Secretary’s authority and was a nul- 
lity. This was the holding of the Secretary in the case of 
Jensen et al., Keith et al., supra, a case on all fours with 
the case at bar, in which the Department canceled conflict- 
ing oil and gas leases that had been issued for lands em- 
braced in a mineral application for patent.* The Secre- 


—— 

25In the Jensen case, as in the case at bar, oil and gas leases were issued 
before an application for mineral patent was filed. After the patent proceed- 
ing was completed by payment of the purchase price and issuance of a final 
receipt the Department canceled the leases forthwith. The sole difference 
between the two cases is that in the case at bar Colvert sought to invoke 
section 7 of Public Law 585. In every other respect they are alike. The 
Secretary said (at pp. 73-74): 

“<The appellants’ lease applications were filed between November 7, 1951, 
and January 22, 1952. The mining claims which conflict with the oil and 
gas leases were located on February 25 and 27, 1948, The record shows 
that the lands included in the appellants’ leases were vacant and were sub- 
ject to the mining laws when the claims were located; that there is a dis- 
covery of commercial bentonite on each of the claims; and that the required 
expenditures, inclusive of road work necessary to mine and remove the 
deposits, have been made. Publication of notice of application for patent 
was completed on June 10, 1954; the purchase price for the claims was 
paid on June 11, 1954; and final certificate thereon was issued on the same 

ate. 


«<The location of a valid mining claim has the effect of a grant by the 
United States and gives the locator a possessory title, good as against the 
world, including the United States, Wilbur v. Krushnic, 280 U.S. 306, 316, 
317 (1930). There is no requirement that a locator of mining claims apply 
for a patent at any time or that he record an interest in a mining claim 
in the land office. Consequently, there is no record in the land office of lands 
covered by mining claims, and one who takes an oil and gas lease, or makes 
any other entry on public lands, does so subject to the possibility that a 
valid mining claim exists thereon. When an application is filed for patent 
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tary’s ruling in the Jensen case has been the long- 
standing practice of the Department prior to his de- 
cision in the case at bar.”* We wish to call this Court’s 
particular attention to the fact that in all of these cases the 
conflicting oil and gas leases were canceled forthwith with- 
out requiring the applicant for mineral patent to file a con- 
test, as the Secretary has done in the present case. It 
should be emphasized, too, that the Secretary has failed to 
cite a single case in his decision in which an applicant for 
mineral patent, after paying the purchase price and acquir- 
ing equitable title, was required to file a contest against a 
conflicting oil and gas lease and assume the burden of 
proof of establishing superior title to the land. Is it not 
strange that the Secretary cannot point to a single case 
of that kind even though the Mineral Leasing Act has been 
in existence for 40 years? The answer is simply that none 
apparently exists. There can be no doubt that in the Sec- 
retary’s zeal to enforce the provisions of the Multiple 
Mineral Development Act of August 13, 1954, he has lost 
sight of the vested rights which immediately attached when 


appellant completed its patent proceeding and earned 
equitable title. 

Ignoring the Department’s forthright statement in the 
Jensen and Roos decisions, quoted previously, that there is 
no requirement that mining locations be recorded in the land 
office and that one who takes an oil and gas lease does so 


of a valid and subsisting mining claim which was located on vacant public 
land not known to be valuable for minerals subject to leasing under the 
Mineral Leasing Act, and it appears that the mining location was completed 
before any application under the Mineral Leasing Act was filed for such 
land, the only course which the Department may follow is to cancel any 
oil and gas lease which was issued on the land, This is necessary because 
the locator of such mining claim had a possessory right to the land before 
the lease applications were filed and the United States had no interest in the 
land which it could lease. Cf. Davidson Hill, A-25673 (July 22, 1949).’’ 
(Emphasis added.) 


26 Denver land office decision of May 19, 1955 (Colorado 02714); Associate 
Director’s decision of August 4, 1955 (Wyoming 020016), aff’d. Jensen et 
al., 63 I.D, 71 (1956); Acting Director’s decision of August 11, 1955 (Wyo- 
ming 020015); Salt Lake City land office decision of Oct. 7, 1955 (Utah 
08323); Billings land office decision of July 26, 1956 (Montana 010799); 
Acting Director’s decision of August 15, 1953 (Colorado 09487); Denver 
land office decision of January 22, 1959 (Colorado 03584). These decisions 
are set forth in the Joint Appendix at pp. 74-93 and are representative of 
hundreds of similar decisions in like cases. 
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subject to the possibility that a valid mining claim exists 
on the same land, the Secretary seeks to justify the issu- 
ance of a lease to Colvert by stating in his decision as fol- 
lows (JA 58-59) : 


“So far as third parties are concerned, Union over- 
looks the fact that Colvert’s lease was issued in Novem- 
ber 1951 at a time when there was no record in the 
Department of any conflicting mining claims covering 
the leased land. Union’s application for patent was 
not filed until more than 3 years later. Yet Union pre- 
sumes to contend that because it has completed all the 
procedural steps required of it in connection with its 
patent application, all of which were taken long after 
Colvert’s lease had been issued, Colvert lacks standing 
to challenge the validity of Union’s claims.’’ (Empha- 
sis added.) 


The inconsistency of the Secretary’s statement with the 
statements in the Jensen and Roos decisions is readily 
apparent.” Refuting the above-quoted statement is the af- 
fidavit of Wallis L. Campbell which is attached to appel- 
lant’s motion for summary judgment and which is dis- 
cussed in the statement of this case (supra, p. 6, fn. 7). It 
shows that the Secretary’s Department had actual notice of 
the existence of appellant’s mining claims prior to the issu- 
ance of a lease to Colvert and did in fact know that the 
lands in suit were not open public domain available for oil 
and gas leasing. 

Moreover, in addition to actual notice, the Secretary’s 
Department also had constructive notice of the existence of 
appellant’s mining claims prior to the issuance of a lease 
to Colvert. When appellant filed its application for min- 
eral patent it submitted proofs showing that the mining 
claims were located in 1918 and that the location certificates 

27 It is wholly immaterial whether the Interior Department had any record 
in 1951 of appellant’s mining claims or whether the Secretary had knowledge, 
either actual or constructive, of their existence, The Federal statute does not 
condition the validity of a mining claim upon the Secretary’s knowledge of 
its existence. Recordation of a location certificate either in the Interior 
Department or in the county records is not required by Federal statute. 
Although the Secretary has raised a specious issue we show nevertheless that 


he did have actual and constructive knowledge of the existence of appellant’s 
mining claims. 
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were duly recorded, as required by Colorado statute (supra, 
p. 2, fn. 1) in the office of the recorder of the county in 
which the lands are situated. These proofs, along with 
others, were accepted and approved by the local land office 
of the Bureau of Land Management. This is conceded by 
the parties (JA 9, 64, Par. 11 of the Complaint; Par. 11 of 
the Answer). Under well-settled law recordation of the 
location certificates in the county records constitutes con- 
structive notice to the world, including the Secretary of the 
Interior and oil and gas lessee Colvert, that the lands were 
occupied and held since 1918 under mining locations.” 
We submit that since the Secretary had actual and con- 
structive notice of the existence of appellant’s mining 
claims it was plainly wrong for the Secretary to hold in his 
decision ‘‘that Colvert’s lease was issued in November 1951 
at a time when there was no record in the Department of 
any conflicting mining claims covering the leased land.”’ 


28 30 U.S.C. sec. 28 provides, in pertinent part, as follows: 


«<All records of mining claims made after May 10, 1872, shall contain 
the name or names of the locators, the date of the location, and such a 
description of the claim or claims located by reference to some natural 


object or permanent monument as will identify the claim.’’ 

29 Strepey v. Stark, 7 Colo. 615, 5 P. 111, 113 (1884); Meydenbauer v. 
Stevens, 78 F. 787, 792 (D. C. Alaska 1897); Bergquist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 106 P. 673, 686 (1910); Copper Queen 
Consol. Mining Co. v. Strattan, 17 Ariz. 127, 149 P. 389, 393 (1915) ; Zerres v. 
Vanina, 134 F. 610, 618 (C.C.D. Nev. 1905). This principle has also been 
recognized and adopted by the Comptroller Gencral in a decision dated July 
1, 1955 (B-123118). 
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(c) The court below erred in agreeing with the Secretary that 
Colvert’s oil and gas lease was an entry of record prior to 
appellant’s patent application and that there must be a 
resolution of the conflicting claims.*° 


In the light of the well-established legal principles re- 
ferred to earlier it is clear that the court below erred in 
adopting the Secretary’s view that Colvert’s lease was an 
entry of record prior to appellant’s patent application and 
that there must be a resolution of the conflicting claims of 
the parties. In the first place, completion of the patent 
proceeding by payment of the purchase price and issuance 
of a final receipt was per se a final resolution of the con- 
flicting claims of the parties. The issuance of a final re- 
ceipt constituted a conclusive determination that the min- 
ing claims were valid (El Paso Brick Co. case, supra, p. 
20) and that appellant was entitled to a patent (Benson 
Mining Company case, supra, p. 19). Conversely, it con- 
stituted a determination that issuance of a lease to Colvert 
was without lawful authority and a nullity because as the 
Secretary himself stated in the Jensen case (supra, p. 32, 


fn. 25) in explanation of the cancellation of a conflicting 
oil and gas lease, 


«“* © ® This is necessary because the locator of such 
a mining claim had a possessory right to the land be- 
fore the lease applications were filed and the United 
States had no interest in the land which it could 
lease. Cf. Davidson Hill, A-25673 (July 22, 1949).” 


30 Judge Matthews’ memorandum in the court below (JA 111) states the 
Sceretary’s position and the court’s conclusion as follows: 


«On the other hand, defendant’s position is that plaintiff did not get 
an equitable title in 1954, that the prior granting of the lease operated 
as a temporary withdrawal of the land involved from other disposal, and 
that since the oil and gas lease is a prior entry of record it is incumbent 
upon the attacker of that entry to prove essential facts showing that such 
attacker has the superior right and hence that the lease is invalid. This, 
so defendant says, is in accord with the long established practice of the 
Department, the procedure being set forth in 43 CFR 221.1(a). 


«<Since the lease was an entry of record prior to plaintiff’s application 
and was notice to all the world including plaintiff and as the lease pertains 
to land embraced in plaintiff’s application there must be a resolution of 
the conflicting claims of the partics. H. Leslie Parker et al., 54 ID. 165. 
Ohio Oil Co. v. W. F. Kissinger, 58 LD. 753. Lula T. Pressey, 60 I.D. 101. 
The court is unable to say that defendant’s ruling as to procedure is 
arbitrary or violative of plaintiff’s rights.’” 
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In the second place, the facts show on their face that 
Colvert’s lease was not an entry of record prior to appel- 
lant’s patent application." It is conceded by the parties 
that appellant’s mining claims were located in 1918 and 
that Colvert’s lease was issued in 1951. Since Colorado 
state law requires that mining locations be recorded in the 
county records whereas there is no comparable require- 
ment with respect to oil and gas leases, it is obvious that 
appellant’s mining claims constitute not only the prior en- 
try of record but also the only entry of record. In addi- 
tion, under well-settled doctrine referred to previously 
(supra, pp. 30-31) appellant’s mining claims when located 
in 1918 segregated the lands from the public domain so as 
to preclude their further disposition to third parties, in- 
cluding Colvert, under any of the public land laws of the 
United States. Moreover, the issuance of a final receipt to 
appellant was a conclusive determination that the mining 
locations were valid from their inception. In this posture, 
it is the mining claims, rather than the Colvert lease, which 


properly constitute the prior entry of record. 

In the third place, and aside from the foregoing, a previ- 
ous Secretary of the Interior held long ago in a published 
opinion dated September 30, 1921 (48 L.D. 459) that an oil 
and gas lease was not an ‘‘entry” of land within the mean- 
ing of the public land laws.* This 1921 opinion of the 


31 There is no statute or regulation of the Department which defines or de- 
scribes an oil and gas lease as an ‘‘entry’’ or which requires its recordation 
in the county records. 


$2 El Paso Brick Co, v. McKnight, 233 U.S. 250, 256-257; Benson Mining 
Co. v. Alta Mining Co., 145 U.S, 428, 432-434 citing with approval In Lessee 
of French v. Spencer, 21 How. 228; Stark v. Starrs, 6 Wall. 402, 418; and 
Deffeback v. Hawke, 115 U.S. 392, 405. See also United States v. Etcheverry, 
230 F. 2nd 193, 196. 


33 Holding that to constitute an ‘‘entry’’ the proceeding must be one 
looking to the acquisition of title to the land from the government and that 
and oil and gas lease does not constitute an acquisition of title to land, the then 
Secretary stated, in pertinent part, as follows (pp. 462-463) : 


«c* * * The words entry and location have definite meanings in the 
parlance of the public-land laws. They are the initial steps looking to the 
final acquisition from the Government of the title to lands included therein. 
An entry is a contract by the United States with the entryman to convey 
title. (Mary ©. Sands, 34 L.D. 653; Alice M. Reason, 36 L.D. 279,280; 
United States v. The Northern Pacific Railway Company, 204 Fed., 
485,487; Words and Phrases, Vol. 2, page 283; 32 Cyc., 806.) Location is 
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Department has never, to the best of our knowledge and 
belief, been overruled or modified by the Secretary. Since 
an oil and gas lease has not been deemed an ‘entry’? it 
has never been considered as a bar to the issuance of a 
mineral patent based upon valid mineral claims located 
prior to the initiation of the oil and gas lease interest. 
Thus, any number of mineral patents have been issued by 
the Department without requiring the applicant for min- 
eral patent to file a contest to eliminate the conflicting lease 
(see eases cited in footnotes 25 and 26, pp. 31-32). 

The eases cited in Judge Matthews’ memorandum in the 
court below (supra, p. 35, fn. 30), are not in point and do 
not sustain the proposition there advanced. None of the 
cases there cited™ involved a set of facts comparable to the 
case at bar where the patent proceedings had been com- 
pleted and equitable title earned following payment of the 
purchase price and issuance of a final receipt. In these 
circumstances, it is submitted that the court below erred in 
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a term used to denote the act of selecting and in reference to the land 
laws is recognized by the Government as an appropriation, and the term 
has been held as interchangeable with the word selection, (Bagnell v. 
Broderick, 13 Peters, 436,447.) 


‘Neither a permit to prospect for oil nor a lease to extract oil from 
lands owned by the United States will secure to the permittee or lessee the 
right to finally acquire title to the lands included in the permit or lease 
from the Government, Neither can be considered as a location or selection 
which will become an appropriation of public lands.’’ (Department’s 
italics.) 

%4 In the case of H. Leslie Parker et al., 54 ID. 165, shortly after an appli- 
cation for patent was filed the Department itself instituted an adverse or 
contest proceeding against the applicants for mineral patent and following 
a hearing declared the claims null and void for lack of discovery of mincral 
and because the applicants for mineral patent were asserting contempo- 
raneously rights under the United States Mining Laws and the 1920 Leasing 
Act which the law did not permit. The case of Ohio OW Co. v. W. F. 
Kissinger, 58 I.D. 753, did not even involve an application for mineral patent 
at all, much less one where equitable title has been earned as in the case at 
bar. There, when Ohio filed a protest against the issuance of an oil and 
gas lease to Kissinger claiming prior rights under a valid mining claim the 
Department required Ohio to file a contest against the lease. But that case 
is clearly distinguishable from the case at bar. There, the mining clai 
had not applied for a patent and the Department had no way of determining 
whether the claim was valid. Here, appellant had applied for a patent, had 
established that the mining claims were valid, and had earned equitable title. 
The case of Lula T. Pressey, 60 I.D. 101, did not even involve a mining claim. 
There, the question considered pertained to the rights acquired by an appli- 
cant for an oil and gas lease for land already included in an outstanding 
oil and gas lease issued to another, The Department applied a special rule 
established to govern conflicts solely between applicants for oil and gas leases. 
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holding that the Secretary’s ruling was not arbitrary or 
violative of appellant’s rights. 


IIL. Colvert’s failure to file an adverse claim or objection dur- 
ing the 60-day period of publication of notice of the appli- 
cation for mineral patent bars him from asserting any 
rights to the land in suit and leaves him as a protestant 
without interest. 


Aside from the settled rule that appellant’s equitable title 
and right to a patent is immune from assault by any third 
party, Colvert is barred from asserting any rights in the 
land for the additional reason hereinafter presented and 
discussed. It is conceded that the oil and gas lessee, Col- 
vert, did not file an adverse claim, pursuant to 30 U.S.C. 
29, against appellant’s patent proceeding during the 60- 
day publication period of notice of the application for 
patent (JA 9, 64, Complaint Par. 11, Answer Par.11). The 
Secretary erroneously and arbitrarily ruled, however, that 
an adverse claim must be filed only by rival mining claim- 
ants and that an oil and gas lessee, such as Colvert, does 
not fall in that category (JA 33). Judge Matthews’ memo- 
randum opinion in the court below is silent on this specific 
issue. Appellant’s position is that Colvert’s oil and gas 
lease is as much the assertion of an adverse claim going to 
possession of the land in controversy as would be a rival 
mining claim located under the United States Mining Laws 
and, consequently, that Colvert’s failure to file an adverse 
claim or objection during the 60-day period of publication 
of notice of the application for mineral patent bars him 
from asserting any rights to the land in suit and leaves him 
as a protestant without interest. 30 U.S.C. sec. 29 pro- 
vides, in pertinent part, as follows: 

«<¢ © * Tf no adverse claim shall have been filed with 
the manager of the proper land office at the expiration 
of the sixty days of publication, it shall be assumed 
that the applicant is entitled to a patent, upon the pay- 
ment to the proper office at $5 per acre, and that no 
adverse claim exists; and thereafter no objection from 
third parties to the issuance of a patent shall be heard, 
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except it be shown that the applicant has failed to com- 
ply with the terms of this chapter. * * *” 


The words of the statute plainly state that unless an 
adverse claim is filed prior to the expiration of the publica- 
tion period it shall be assumed that the applicant is entitled 
to a patent and that no adverse claim exists. Congress has 
also directed in this statute that if no adverse claim is filed 
during the 60-day period of publication no objection from 
third parties shall thereafter be heard except it be shown 
that the applicant for mineral patent has failed to comply 
with the statutory requirements for earning title. Appel- 
lant’s right to a patent stems from this statute alone and 
no other. While the statute does not define the term 
‘“‘adverse claim’? is it reasonable to assume that a 
statute which was intended by Congress to give notice 
to the world of an application for mineral patent which 
when issued conveys fee simple title to the land was 
to be limited only to rival mining claimants asserting 
title under the United States Mining Laws alone? Or 
is it more reasonable to conclude, as appellant does, 
that the ‘‘adverse claim’’ referred to in the statute 
was intended to encompass any conflicting claim or interest 
which would not survive the issuance of a patent? When 
appellant published notice of its application for mineral 
patent it was the statutory duty of any third party assert- 
ing an adverse claim to the land to file with the Manager 
of the Denver land office timely objections to the issuance 
of a patent. This included Colvert, the holder of a con- 
flicting oil and gas lease. Unless the statute has this mean- 
ing and is applied uniformly to all adverse claims of every 


35In Lily Mining Co. v. Kellogg, 27 Utah 11, 74 Pac, 518 (1903), the 
Utah Supreme Court said (at p. 519): 


«¢* * * Individual rights to mining claims can be acquired and held, 
and an absolute title to such claims obtained through the land office, only 
upon the terms and conditions prescribed by the mining laws of Congress. 
Under section 2325, Rev. St. U.S. (U.S. Comp. St. 1901, p. 1429), when 
no adverse claim within the time therein prescribed is filed, it must be 
assumed that the applicant is entitled to a patent, and that no adverse 
claim exists. In Lavagnino v. Uhlig, 26 Utah 1, 71 Pac. 1046, this court 
held that the expression in the mining law, ‘It shall be assumed,’ must be 
construed to mean ‘conclusively assumed’.’? (Emphasis added.) 
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kind, it places a penalty of forfeiture only on rival mining 
claimants who fail to lodge their objections during the 60- 
day statutory period to the exclusion of other adverse 
claimants whose alleged rights of possession do not stem 
from the United States Mining Laws.** Under the 
doctrine enunciated in Wilbur v. Krushnic (supra, p. 18), 
appellant, as holder of valid mining claims which were 
conclusively determined to be valid when the purchase 
price was paid and a final receipt was issued, had full 
possessory title and a right of exclusive possession to 
the land and all mineral deposits contained therein. The 
Federal oil and gas lease which was issued to Colvert by 
the Department of the Interior purports to grant the ex- 
clusive right and privilege to drill for, mine, extract, re- 
move and dispose of oil, gas and other kindred hydro-car- 
bon deposits from the lands covered by appellant’s mining 
claims. Obviously two rival claimants cannot each have 
exclusive possessory right to extract the same minerals. 
It is evident, therefore, that the only true test to determine 
whether Colvert’s lease is adverse is whether his lease will 
survive or be extinguished by the issuance of a patent to 
appellant. Since it is axiomatic that Colvert’s lease would 
not survive the issuance of a mineral patent then it must 
be adverse because manifestly two absolutely contradictory 
grants to exclusive possession from the United States can- 
not be outstanding at the same time. When appellant ac- 
quired equitable title following payment of the purchase 
price and issuance of a final receipt, the Colvert oil and gas 
lease became a nullity and his oil and gas lease should have 
been canceled immediately by the Interior Department since 
no rights under the oil and gas lease can possibly survive 
the issuance of patent. And this has actually been the prac- 
tice of the Department consistently followed in numerous 
d unrealistic. 
en a sensible 
construction, i applicati i ad to absurd 
consequences is to 
which is consisten 


284 U.S. 167, 175 (19 ; 2, 271 U.S. 354, 357 
(1926). 
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cases prior and even subsequent to the Secretary’s decision 
in this case (supra, footnotes 25 and 26, pp. 31-32). 

In a long line of decisions both in the courts and in the 
Department it has been held that one who fails to file an 
adverse claim or objection during the 60-day publication 
period is absolutely cut off and barred from asserting any 
claim of right to prior possession of the land in contro- 
versy.? While it is true that the Department has held that 
an oil and gas lessee is not required to file an adverse claim 
pursuant to 30 U.S.C. sec. 29 the rationale for the holding 
is not apparent. The courts have generally taken the posi- 
tion that anyone asserting an adverse interest to land in- 
cluded in an application for mineral patent must make 
known his claim within the 60-day publication period or 
lose whatever rights he may have.* It is important to note 


37 Dahl v. Raunheim, 132 U.S. 260, 261 (1889); Deffeback v. Hawke, 115 
U.S. 392, 405 (1885); Wight v. ‘Dubois et al., 21 Fed. 693, 696 (C.C.D. Colo. 
1884); Lavagnino v. Uhlig, 26 Utah 1, 71 Pac. 1046 (1903) ; Gray v. Milner 


Corporation, 64 I.D. 337, 340 (1957). In the latter case, involving a dispute 
between rival claimants, the Department said (at p. 340): 


<cThe statutory provision limiting the time within which an adverse claim 
may be filed to the 60-day publication period is mandatory, and section 2325 
of the Revised Statutes expressly provides that if no claim is filed in the 
land office within the required time, it shall be assumed that none exists 
(Gross et al. V. Hughes et al., 29 1.D, 467 (1900); see 43 CFR 185.86). 
Failure to file an adverse claim within the time required by the statutory 
and regulatory provisions precludes consideration of the merits of such 
a claim (American Consolulated Mining and Milling Co. v. DeWitt, 26 
L.D. 580 (1898); Burnside et al. v. O’Connor et al. (On Review), 30 L.D. 
67, 70 (1900); Langwith v. Nevada Mining Company et al., 49 L.D. 629 
(1923) ).”” 


And summarizing its discussion of this question the Department said (at 
p. 341): 


“(In short, the well-established principles appear to be as follows: In 
order to present an adverse claim which will be cognizable by the courts, 
the claimant must file an adverse claim in the land office within the 60-day 
publication period. If he files late, he loses his right to have adjudicated 
his claim of right to prior possession of the land in controversy. He has 
only the standing of any person to call the Department’s attention to 
asserted deficiencies in the application for patent, which excludes any claim 
based upon priority of possession. * * * ”’ 


38 Deffeback v. Hawke, 115 U.S. 392 (1885); Butte City Smoke-House Lode 
Cases, 6 Mont. 397, 12 P. 858 (1887); Bonner v. Meikle, 82 F. 697, 698 
(C.C.D. Nevada, 1897) ; Young v. Goldsteen, 97 F. 303, 305 (1899); Steel et 
al. v. St. Louis Smelting and Refining Co., 106 U.S. 447 (1882). In Deffeback 
v. Hawke, supra, involving a controversy between a mining claimant and a 
town site applicant, Mr. Justice Field, speaking for the Supreme Court, held 
in favor of the mining claimant who had paid the purchase price and acquired 
equitable title and said (at p. 405): ‘‘No adverse claim was ever filed with 
the register and receiver of the local land office, and the entry was never 
cancelled nor disapproved by the officers of the Land Department at Wash- 
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that the cases just cited did not involve conflicts between 
rival mining claimants under the United States Mining 
Laws. Nothing in the statute, 30 U.S.C. 29, limits the 
term ‘‘adverse claim’’ to mining claimants alone. What 
clearly seems to be the rule is that one must make known 
his adverse claim within the 60-day publication period if it 
will not survive the issuance of a patent to the mining 
claim. What is believed to be the correct rule in this par- 
ticular is succinctly stated in Vol. 36, American Jurispru- 
dence, Mines and Minerals, Section 134 (at p. 378): 


sco # * The notice required on an application for a 
patent constitutes a warning to all persons having ma- 
terial interests in the land described therein to make 
known their claims to the proper officials; and in the 
event they fail to do so within the sixty-day period al- 
lowed, they will be deemed to have waived their rights 
and will not be heard thereafter to complain. ° * *’’ 
(Emphasis added and footnotes omitted.) 


In passing, attention should be called to the well-estab- 
lished principle that the power of the head of an executive 


department to prescribe rules and regulations implement- 
ing an act of Congress does not carry with it the power to 
make law. In the light of the authorities previously cited, 


ington.’’ And in Butte City Smoke-House Lode Cases, supra, a case involving 
a. controversy between mining claimants and town site lot-owncrs, the Supreme 
Court of Montana cited with approval the opinion of Mr. Justice Field in 
Deffeback v. Hawke, supra, and after quoting the same language said (at 
p. 863): ‘Here is a recognition of the doctrine that lot-owners in a town 
site, even though the town-site entry had not been perfected, should have 
filed their adverse claims, if any they had, to the application for a patent to 
mining ground, and that their failure so to do barred their right.’’ In Steel 
et al, V. St. Louis Smelting and Refining Co., supra, the Supreme Court referred 
to the published notice of the application for patent by stating (at p. 457): 
«<* * * This notice, as justly observed by the court below, was, of itself, a 
warning to all who were upon the land and were about to erect improvements 
upon it, that the patentee was applying for a patent, and thus seeking to 
obtain the title. * * *’’ 


39 In United States v. Powell, 95 F. 2nd 752 (1938), the United States Court 
of Appeals for the Fourth Circuit said (at p. 754): 


«¢While it is true that great weight is aceorded administrative application 
and construction of statutory provisions, National Lead Company v. United 
States, 252 U.S. 140, 40 S.Ct. 237, 65 L.Ed. 496, it is equally true that 
where the provisions of an act are plain and unambiguous, the governmental 
department administering the statute has no power to extend or amend it 
by regulations, The power of an administrative officer to prescribe regula- 
tions does not carry with it the power to make law. Koshland v. Helvering, 
298 U.S. 41, 56 S.Ct. 767, 80 L.Ed. 1268, 105 A.L.R. 756; Manhattan Gen- 
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we respectfully ask this Court to rule that anyone, including 
the holder of a Federal oil and gas lease such as Colvert, 
who asserts a right of possession to land hostile to an appli- 
cant for mineral patent and whose alleged right would not 
survive the issuance of patent, must file an adverse claim or 
objection during the 60-day period of publication of notice 
of application for patent in strict compliance with the 
statute, 30 U.S.C. 29, or be absolutely cut off and barred 
from asserting any rights to the land. 


IV. (a) The Secretary violated the due process clause of the 
Fifth Amendment of the Federal Constitution in applying 
retroactively to appellant’s mining claims the Act of Au- 
gust 13, 1954, and in holding that third party Colvert may 
invoke the provisions of section 7 of that Act to attack 


appellant’s vested rights and equitable title. 

The guarantee of due process found in the Fifth Amend- 
ment of the Federal Constitiution declares that no person 
shall ‘‘be deprived of * * * property, without due process 
of law.” The precise question presented here, which the 
court below never reached, is whether the Secretary may 
constitutionally permit appellant’s equitable title to the 
land in suit to be challenged and attacked by third party 
Colvert in a proceeding initiated under section 7 of the Act 
of August 13, 1954 (Public Law 585),*° more than five 


eral Equipment Company v. Commissioner of Internal Revenue, 297 U.S. 
129, 56 S.Ct. 397, 80 L.Ed, 528; Miller v. United States, 294 U.S. 435, 55 
8.Ct. 440, 79 L.Ed. 977; Norwegian Nitrogen Products Company v. United 
States, 288 U.S. 294, 53 S.Ct. 350, 77 L.Ed. 796; United States v. Missouri 
Pacific R. Co., 278 U.S, 269, 49 S.Ct, 133, 73 L.Ed. 322.7’ (Certiorari 
denied, 305 U.S, 619.) 


40In brief, section 7 provides a procedure whereby a lessee, permittee, ap- 
plicant or offeror claiming under the mineral leasing laws may determine the 
rights of mining claimants under unpatented mining claims to Leasing Act 
minerals in the same lands. The statute requires the applicant, lessee, etc., to 
take certain steps culminating in publication of a notice of the application, 
lease, etc., by the Department of the Interior and mailing a copy of the 
notice to any persons ascertained to be claimants under an unpatented mining 
claim for the same lands. Thereupon, the mining claimant must file a verified 
statement within a prescribed time (150 days from the date of first publica- 
tion of notice) or, in effect, have the Leasing Act minerals forfeited from his 
claim. If he files a verified statement, then a hearing is held before the 
Department of the Interior to determine the validity and effectiveness of the 
mining claimant’s asserted rights in Leasing Act minerals. ‘‘Leasing Act 
minerals’’ are defined as all minerals which upon the effective date of the 
Act of August 13, 1954, are provided in the mineral leasing laws to be dis- 
posed of thereunder (30 U.S.C. 530). Both oil shale deposits and oil and gas 
deposits fall within this definition (30 U.S.C, 181). 
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months after appellant had completed its patent proceed- 
ings and earned equitable title on June 15, 1954.* In other 
words, where appellant has acquired vested rights and 
earned equitable title under the applicable provisions of 
the United States Mining Laws in force and effect on June 
15, 1954, when the patent proceedings were completed, may 
the Secretary properly and lawfully change the rules of the 
game by seeking to re-open the patent proceedings on the 
basis of a retroactive application of a law enacted some 
two months later? It is settled doctrine that a statute is 
presumed to operate prospectively only and should never 
be applied retrospectively unless the statute clearly ex- 
presses an intent that it should be made retroactive.“* In 
the United States Fidelity and Guaranty case, supra, the 
Supreme Court said (at p. 314): 


‘There are certain principles which have been ad- 
hered to with great strictness by the courts in relation 
to the construction of statutes as to whether they are 
or are not retroactive in their effect. The presumption 
is very strong that a statute was not meant to act retro- 
spectively, and it ought never to receive such a con- 
struction if it is susceptible of any other. It ought not 
to receive such a construction unless the words used 
are so clear, strong and imperative that no other mean- 
ing can be annexed to them or unless the intention of 
the legislature cannot be otherwise satisfied. * * *” 


In the Magnolia Petroleum Company case, supra, the rule 
was expressed by the Supreme Court as follows (at pp. 
162-163) : 


41 The Secretary flatly upheld Colvert’s right to invoke section 7 to attack 
appellant’s equitable title to the mining claims in suit (JA 44, 58). This is 
one of the real issues in this case notwithstanding that the Sceretary held the 
section 7 proceeding in abeyance in favor of his arbitrary and improper re- 
quirement that appellant commence a contest against Colvert’s lease. 


42 It has been so held by the courts in Hassett v. Welch, 303 U.S. 303, 314 
(1938) ; United States Fidelity and Guaranty Company v. United States for 
the Use and Benefit of Struthers Wells Company, 209 U.S. 306, 314 (1908) ; 
United States v. Magnolia Petroleum Company, 276 U.S. 160, 162-163 (1928) ; 
Claridge Apartments Co. v. Commissioner of Internal Revenue, 323 U.S. 141, 
164 (1944), and by the Department of the Interior in Stanley Odlum and 
Avila Oil Company, 65 I.D. 25, 29 (1958); General Petroleum Corporation 
et al., 59 ID. 383, 389 (1947). 
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«* © © Statutes are not to be given retroactive effect 
or construed to change the status of claims fixed in ac- 
cordance with earlier provisions unless the legislative 
purpose so to do plainly appears. United States v. 
Heth, 3 Cranch, 399, 413, 2 L.ed. 479, 483; White v. 
United States, 191 U.S. 545, 552, 48 L.ed, 295, 298, 24 
Sup.Ct.Rep. 171; Schwab v. Doyle, 258 U.S. 529, 534, 
66 L.ed. 747, 752, 26 A.L.R. 1454, 42 Sup.Ct.Rep. 391. 


@@#)) 


The Secretary’s difficulty in this case is his refusal to 
recognize and acknowledge that under the doctrine uni- 
formly applied by the United States Supreme Court ap- 
pellant did acquire equitable title when it paid the purchase 
price and that only the naked legal title remains in the 
Government in trust for appellant in whom is vested all the 
rights and obligations of ownership. When appellant ac- 
quired equitable title on June 15, 1954, the land in suit 
ceased to be part of the public lands of the United States 
for all purposes.* This was almost two months before 
the Act of August 13, 1954, became law. Consequently, all 
that remained to be done on June 15, 1954, was delivery of 
the patent to appellant.“ In this posture, the Government 
no longer owned the land embraced in appellant’s mining 
claims on the date Public Law 585 was enacted. Appel- 
lant’s rights, therefore, were exactly the same as if the 
patent had been delivered to it prior to the enactment of 
Public Law 585. Under what theory then does the Secre- 
tary assert the right to require appellant to submit to the 
jurisdiction of Public Law 585 at the hands of a third party 
stranger to the title or suffer the rejection of its applica- 

43Sce Wyoming v. United States, supra, at p. 509; Deffeback v. Hawke, 
supra, at p. 405; Teller v. United States, supra, at p. 281; United States v. 
Etcheverry, supra, at p. 196. The finality with which the Supreme Court 


spoke on this question is well illustrated in the Deffeback case in which, after 
making reference to the payment of the purchase price, the court said: 


«se © * The land had then ceased to be the subject of sale by the 
government. It was no longer its property; it held the legal title only in 
trust for the holder of the certificate [of purchase]. * * *’’ 


44In El Paso Brick Co. v. McKnight, supra, the U. S. Supreme Court said 
with respect to the patent (at p. 257): 


‘‘Prom that date [issuance of final receipt], and until the entry was 
lawfully cancelled, the Brick Company was in possession under an equitable 
title, and to be treated as ‘though the patent had been delivered to’ it. 
Dahl v. Raunheim, 132 U.S. 260, 262. ° * *’? 
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tion for patent? The Secretary’s explanation is pat- 
ently specious. His fundamental error lies in his failure 
to distinguish between a mining claim as to which 
no application for mineral patent has ever been filed and 
one, as in the case at bar, where an application for mineral 
patent has been processed to completion and equitable title 
earned following payment of the purchase price and issu- 
ance of a final receipt.“* If it be conceded that appellant 
acquired equitable title, as we think it must, it is axiomatic 
that appellant’s vested rights in the land in suit may not 
be impaired by a subsequent change in the United States 
Mining Laws occasioned by the enactment of Public Law 
585. In Wyoming v. United States, supra, the question 
presented was whether the Department had a right to dis- 
approve or reject a lieu selection made by the State of 
Wyoming because the selected land, together with other 
lands, was included in a temporary executive withdrawal 
made two years after the selection. In reciting the facts 
the court noted that the selection list fully conformed to 


the directions on the subject issued to the Secretary of 
the Interior and was accompanied by the requisite proofs 


45 The Secretary attempts to explain it as follows (JA 60): 


«Union also contends that as the possessor of valid mining claims main- 
tained in accordance with the provisions of the mining law it has a posses- 
sory right and that no subsequent legislation, such as section 7 of the 
Multiple Mineral Development Act, can be applied retroactively to impair 
its property rights. Again Union begs the issue, which is whether its mining 
claims are valid. 


‘‘Regardless, it is clear from the legislative history of the act and the 
plain words of section 7 that the latter applies to existing mining claims. 
Therefore, the petitioner is in essence contending that section 7 is unconstitu- 
tional as applied to a mining claim in existence on the date of its enactment. 
The Secretary, of course, cannot question the constitutionality of an act of 
Congress, but must enforce the statute according to its terms, leaving the 
question of constitutionality to the courts.’’ 


But contrary to the Secretary’s position, the legislative history of Public 
Law 585 clearly indicates that Congress did not intend the Act to apply to 
valid unpatented mining claims in existence on the date of the Act. See 
discussion, infra, at pp. 50-54. 


46 We do not for 2 moment suggest that section 7 of Public Law 585 may 
be invoked against a valid mining claim in existence prior to the date of that 
Act even where no application for mineral patent has ever been filed. The 
distinction being made is rather to focus the attention of this Court on two 
different scts of circumstances—one in which the United States still retains 
legal and equitable title as against the mining claimant’s exclusive possessory 
title—and the other in which the United States holds only the naked legal title 
in trust for the mining claimant, as in the case at bar, in whom is vested all 
the right and obligations of ownership. 
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and proper fees; and that notice of the selection was regu- 
larly posted and published, proof thereof duly made, and 
the publisher’s charge paid by the State. Holding in favor 
of the State of Wyoming the Supreme Court declared that 
the vested rights of the State cannot be affected by a 
subsequent change in conditions.” 

Appellant having acquired equitable title on June 15, 
1954, the Secretary’s decision holding that Colvert may 
proceed to attack and challenge appellant’s title to the 
Leasing Act minerals under the subsequently enacted sec- 
tion 7 of Public Law 585 clearly constitutes ‘‘an inadmis- 
sible interference with vested rights’ within the meaning 
of the language of the Wyoming case quoted above. To 
require appellant, in the circumstances previously recited, 
to defend its title at great cost in terms of money, time, 
and effort at the hands of Colvert, who stands in no better 
position than any other stranger to the title, is manifestly 


47 The Supreme Court said (at pp. 496-497): 

“(In principle it is plain that the validity of the sclection should be 
determined as of the time when it was made, that is, according to the 
conditions then existing. The proposal for the exchange of land without 
for land within the reserve came from Congress, Acceptance rested with 
the State and of course would be influenced and controlled by the conditions 
existing at the time. It is not as if the selection was merely a proposal by 
the State which the land officers could accept or reject. They had no such 
option to exercise, but were charged with the duty of ascertaining whcther 
the State’s waiver and selection met the requirements of the congressional 
proposal and of giving or withholding their approval accordingly. The 
power confided to them was not that of granting or denying a privilege 
to the State, but of determining whether an existing privilege conferred 
by Congress had been lawfully exercised ;—in other words, their action was 
to be judicial in its nature and directed to an ascertainment and declara- 
tion of the effect of the waiver and selection by the State in 1912. If 
these were valid then—if they met all the requirements of the congressional 
proposal, including the directions given by the Secretary—they remained 
valid notwithstanding the subsequent change in conditions, Acceptance 
of such a proposal and full compliance therewith confer vested rights which 
all must respect. Equity then regards the State as the owner of the selected 
tract and the United States as owning the other; and this equitable owner- 
ship carries with it whatever of advantage or disadvantage may arise from 
a subsequent change in conditions whether qne tract or the other be 
affected. * * *?? (Emphasis added.) 


Concluding its opinion after a comprchensive review of precedents of the 
Land Department and the courts under various public land statutes, the 
Supreme Court stated (at pp. 508-509): 

“¢Of the executive withdrawal of the land two years after the lieu selec- 
tion was lawfully made, it suffices to say, following the recent decision in 
Payne v. Central Pacific Ry. Co., ante, 228, that the Act of 1910, under 
which the withdrawal was made, is confined to ‘public lands,’ that by the 
selection this land had ceased to be public, and that the act could not be 
construed to embrace it without working an inadmissible interference with 
vested rights.’’ (Emphasis added.) 
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an impairment of its vested property rights and in viola- 
tion of the due process clause of the Fifth Amendment. 
Retrospective legislation such as the Secretary seeks to 
impose on appellant has universally been stricken down as 
unconstitutional. The principle is stated succinctly in Vol. 
16A, Corpus Juris Secundum, Constitutional Law, Section 
417, pp. 99-102, as follows :*° 


sc# * * the general rule, which is almost universally 
supported by the authorities, is that retrospective laws 
are unconstitutional, if they disturb or destroy exist- 
ing or vested rights, as where they disturb or destroy 
existing or vested rights embodied in judgments or 
judicial decisions, or create new obligations with re- 
spect to past transaction, as by creating a substantive 
right or a fundamental cause of action where none 
existed before and making such right retroactive, or 
by arbitrarily recreating a right or liability already 
extinguished by operation of law.’’ (Cases cited in 
footnotes omitted.) 


The Colorado Supreme Court in People ex rel. Albright 
et al., v. Board of Trustees etc., 103 Colo. 1, 82 Pac. (2d) 
765 (1938), approved and adopted the following generally 
accepted definition of a retrospective law (at p. 771): 


«* * * A very comprehensive definition of a retro- 
spective act is that it is one ‘which takes away or im- 
pairs vested rights acquired under existing laws, or 
creates a new obligation, imposes a new duty, or at- 
taches a new disability in respect to transactions or 
considerations already passed.’ * * *” 


The Secretary’s attempt to compel appellant to subject 
its mining claims to challenge and attack under the pro- 
visions of subsequently enacted Public Law 585 falls 
squarely within the scope of the general rule, quoted above, 


48In addition to its vested property rights in the land in suit, the elements 
of an executed contract between appellant and the Secretary appear also to be 
present. When appellant complied with all the requirements of the statute 
and regulations of the Interior Department culminating in payment of the 
purchase price and issuance of a final receipt it was in effect a binding con- 
tract as to which appellant by performing its part became entitled to perform- 
ance by the Secretary. United States v. Northern Pacific Railway Company, 
256 U.S. 51, 64 (1921); United States v. Central Pacific Railroad Company, 
118 U.S. 235, 238, 240-241 (1886). 


49 Tho same principle is stated also in Vol. 11, American Jurisprudence, 
Constitutional Law, Section 369, page 1198. 
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that a retrospective law is unconstitutional if it disturbs 
or destroys vested rights or creates a new obligation or 
imposes a new duty or attaches a new disability where none 
existed before. Nor does it matter whether the retrospec- 
tive law is characterized as procedural, remedial, or sub- 
stantive. If it disturbs, impairs, or destroys vested rights, 
it violates the due process clause of the Constitution.” 
It is evident that when the Secretary ruled that Colvert 
may invoke section 7 of Public Law 585 to initiate a pro- 
ceeding challenging appellant’s equitable title to the Leas- 
ing Act minerals underlying the mining claims in suit he 
thereby imposed on appellant a new obligation and a new 
duty and a new disability where none existed prior to the 
enactment of Public Law 585." This, we submit, was be- 


50 Hoyt Metal Co. v. Atwood, 289 Fed. 453, 455 (C.A. 7, 1923); Lafayette 
Life Ins. Co. v. Lowmon, 79 Fed. (24) 887 (CA. 7, 1935); United States 
National Bank of Omaha, Neb., v. Pamp, 83 Fed. (2d) 493 (C.A. 8, 1936) ; 
Sinking Fund Cases, 99 U.S. 700 (1878); Nicholas v. Coolidge, 274 U.S. 531 
(1927); William Danzer § Co. v. Gulf & Ship Island Railroad Co., 268 U.S. 
633 (1925); Lynch v. United States, 292 U.S. 571 (1934); Worthen Co. v. 
Kavanaugh, 295 U.S. 56 (1935) ; United States v. Klein, 13 Wall. 128 (1871); 
Hodges v. Snyder, 261 U.S. 600 (1923). Thus, the Circuit Court of Appeals 


for the Seventh Circuit in Hoyt Metal Co. v. Atwood, supra said (at p. 455): 


‘<The statute in question, though purporting to affect only the remedy, 
in reality impairs the value of a right. Though it may be true that parties 
to actions have no vested right in rules of procedure, and the latter may 
be changed at will by the Legislature, without affecting the right, yet 
if statutes, professing only to affect procedure or remedy, do in fact thereby 
affect or impair the right, they are void or inapplicable as against the 
enforcement of the right thus impaired. Whatever belongs merely to the 
remedy may be altcred according to the will of the state, provided the 
alteration does not impair the obligation of the contract. But if that 
result is produced, it is immaterial whether it is done by acting on the 
remedy, or directly on the contract itself. In either case, it is prohibited 
by the Constitution, Tennessee v. Sneed, 96 U.S. 69, 24 L.Ed. 610; Bronson 
v. Kinzie et al., 1 How. 311, 11 L.Ed. 143; McCahey v. Virginia, 135 U.S. 
695, 10 Sup.Ct. 972, 34 L.Ed. 304.?? (Emphasis added.) 


51 The full impact of the Sccretary’s ruling comes more sharply into focus 
when it is understood that should his position be upheld by the court Colvert’s 
challenge and attack in a section 7 proceeding, unless successfully met, would 
result in the complete invalidation of appellant’s mining claims. This result 
would flow because appellant’s mining claims, when located in 1918 under the 
U. S. Mining Laws, were predicated upon discovery of oil shale deposits. 
When the Mineral Leasing Act of Feb, 25, 1920, became a law oil shale was 
designated as one of the minerals thereafter made subject only to lease, 
Should Colvert be successful against appellant in a section 7 proceeding his 
right to Leasing Act minerals would thus be established. In turn, appellant’s 
mining claims, predicated on discovery of oil shale, would fail. As a result 
of this anomalous situation, one of the issues in this case is whether section 
7 of Public Law 585 was intended only to encompass conflicts involving locat- 
able minerals on one hand and Leasing Act minerals on the other, or whether, 
as contended by the Secretary and resisted by appellant, section 7 also encom: 
passes conflicts where both parties are secking what are now described as 
Leasing Act minerals, For the argument on this point see, infra, pp. 54-56. 
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yond the Secretary’s power to do. Neither the language of 
section 7 nor the legislative history of Public Law 585 sup- 
ports the Secretary’s position.** In any event, even as- 
suming that the Act could reasonably be so construed there 
can be no doubt, on the basis of the authorities cited above, 
that it would be in violation of the due process clause of the 
Fifth Amendment and therefore unconstitutional. 


(b) The Secretary is clearly wrong in holding that the plain 
words of section 7 and the legislative history of Public 
Law 585 support Colvert’s right to invoke section 7 to 
challenge appellant's equitable title to Leasing Act min- 
erals underlying the mining claims in suit. 


In the Secretary’s decision he states “Regardless, it is 
clear from the legislative history of the act and the plain 
words of section 7 that the latter applies to existing mining 
claims.’”’ (JA 60.) Referring to Public Law 585 the Sec- 
retary also states that ‘‘The act imposes its provisions upon 
‘any mining claimant under any unpatented mining claim,’ 
(section 7(a)) a description which plainly includes a mining 
claim based upon a leasable mineral.” (JA 35.) 

It is true, as stated by the Secretary, that section 7(a) 
of Public Law 585 imposes its provisions upon any person 
claiming under any unpatented mining claim.®* But what 
the Secretary overlooks is that the statute does not impose 
its provisions upon those claiming under unpatented valid 
mining claims. The word ‘‘valid’”’ is the key word which 
is completely missing in section 7. There is a vast dif- 
ference between a mining claim which is valid by virtue of 
discovery of mineral and maintenance in compliance with 
statutory requirements and one which is not. It is a valid 
mining claim which the Supreme Court in Wilbur v. Krush- 
nic (supra, p. 18) and in numerous other cases held confers 
on the mining claimant an exclusive possessory right which 
for all practical purposes of ownership is as good as though 
secured by patent. Assuming as we must that the Supreme 
Court doctrine constitutes a fixed rule of property which 


52 See discussion, infra, pp. 50-54. 


53 See supra, p. 43, fn. 40, for a brief summarization of the provisions of 
section 7(2). 
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may not be altered by subsequent legislation, there can be 
no doubt that section 7 was designed to encompass only 
unpatented mining claims which are obviously invalid. 
That our view is a correct one is fully supported by what 
is clearly indicated to be the true purpose of the Act as 
evidenced by its legislative history.™ 

First, it should be noted that the title of Public Law 585 
is ““To amend the mineral leasing laws and the mining laws 
to provide for multiple mineral development of the same 
tracts of the public lands, and for other purposes.” * (Em- 
phasis added.) In Senate Report No. 1610 the purpose of 
the measure, S. 3344, which later became Public Law 585, 
was stated by the Interior and Insular Affairs Committee 
as follows :*° 


“The intent of the bill S.3344 is to resolve conflicts 
between the mining laws of the United States and the 
Mineral Leasing Act which have prevented mineral 
development of the same tracts of the public lands 
from going forward under both systems. Land on 
which mineral locations have been made under the min- 
ing laws has not been open to leasing under the Min- 


eral Leasing Act, and on the other hand land covered 
by an oil and gas lease or a permit, or an application 
or offer for the same, under the Mineral Leasing Act, 
or known to be valuable for oil and gas or other Leas- 
ing Act minerals, could not be located under the min- 
ing laws.” (Emphasis added.) 


54In United States v. American Trucking Ass’ns, 310 U.S. 534 (1940), the 
Supreme Court made the following pertinent observations (at pp. 543-544) : 


“There is, of course, no more persuasive evidence of the purpose of a 
statute than the words by which the legislature undertook to give expression 
to its wishes. Often these words are sufficient in and of themselves to 
determine the purpose of the legislation, In such cases we have followed 
their plain meaning. When that meaning has led to absurd or futile results, 
however, this Court has looked beyond the words to the purpose of the act. 
Frequently, however, even when the plain meaning did not produce absurd 
results but merely an unreasonable one ‘plainly at variance with the policy 
of the legislation as a whole’ this Court has followed that purpose, rather 
than the literal words. * * *’’ (Citation of cases in footnotes omitted.) 


55 It has been held by the U. S. Supreme Court that in ascertaining the 
purpose of a statute the title of the Act may be examined. United States v. 
Katz, 271 U.S. 354, 357 (1926); Bengzon v. Secretary of Justice of the 
Philippine Islands, 299 U.S. 410, 416 (1937); Holy Trinity Church v. United 
States, 143 U.S. 457, 462 (1892); United States v. Palmer, 3 Wheat. 610, 631 
(1818) ; United States v. Fisher, 2 Cranch, 358, 386 (1805). 


56 United States Code Congressional and Administrative News, 83rd Cong. 
2nd Sess., 1954, Vol. 2, p. 3027. 
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The reference to the words ‘‘public lands’”’ both in the title 
of the Act and in the Committee’s report on the purpose of 
the measure obviously pertains to lands of the United 
States subject to disposition under the public land laws 
and over which the Congress would have authority to leg- 
islate®* Conversely, the term ‘‘public lands’’ does not in- 
elude lands which are not subject to disposition under the 
public land laws and over which the Congress would have 
no authority to legislate.** In the light of the principle 
adopted by the Supreme Court in Wilcox v. Jackson, supra, 
and the Hastings case, supra, it is clear that section 
7 of Public Law 585 could not possibly apply to ap- 
pellant’s mining claims because the land covered there- 
by ceased to be part of the public lands of the 
United States for all purposes when appellant paid the pur- 
chase price and acquired equitable title on June 15, 1954.° 
Nor does section 7 apply to valid mining claims in existence 
prior to the date of the Act even where no application for 
mineral patent had been filed in view of the well-settled doc- 
trine that the location of a valid mining claim segregates 
the land covered thereby from the public domain. 
Second, our position that section 7 neither applies to ap- 
pellant’s mining claims in suit nor to valid mining claims 
in general is further strengthened by the Senate and House 


37In an Opinion dated April 19, 1937 (56 LD. 110, 114), the Department 
said ‘‘The term ‘public lands’ is synonymous with the term ‘public domain,’ 
and the tidewaters of the territories of the United States and the lands under 
them have been classified as part of the public domain since they belong ex- 
clusively to the United States Government and are subject to its disposition. 
Shively v. Bowlby, 152 US. 1; Alaska Pacific Fisheries v. United States, 248 
U.S. at 87; 240 Fed. at 281, 282.’’ 


58In Hastings etc. Railroad Co. V. Whitney, 132 U.S. 357 (1889), the 
Supreme Court declared (at p. 360): 

‘The doctrine first announced in Wileor v. Jackson, 13 Pet. 498, that 
a tract lawfully appropriated to any purpose becomes thereafter severed 
from the mass of public lands, and that no subsequent law or proclamation 
will be construed to embrace it or operate upon it, although no exception 
be made of it, has been reaffirmed and applied by this court in such a 
great number and variety of cases that it may now be regarded as one 
of the fundamental principles underlying the land system of the country.’” 


59 See cases cited on this point, supra, p. 45, footnote 43. 
60 See cases cited on this point, supra, p. 30, footnote 23. 
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Committee reports explaining the provisions of the bill.” 
It is clear from the Senate and House Committee reports 
that the purpose of section 7 was to ferret out and deter- 
mine the ‘‘existence’’ of dormant unpatented mining claims 
and to eliminate the title uncertainties resulting from ‘‘un- 
identifiable’’ mining locations and from the uncertain status 
of ‘‘old and inactive’’ locations. It seems hardly neces- 
sary to point out that the existence and validity of 
appellant’s mining claims were known prior to the en- 
actment of Public Law 585 by virtue of its completed 
patent application proceeding which included publica- 
tion of notice of the application for patent for a 
period of 60 days. The limited purpose of section 7 
cannot be extended, as the Secretary believes, to encom- 
pass valid mining claims which are actively held and whose 
existence is easily determinable by an examination of the 
county records. If section 7 is as broad and sweeping 
in its impact on unpatented valid mining claims as the 
Secretary has declared in his decision, it constitutes an 


61 Senate Report No. 1610, explains section 7 as follows: 


‘<Section 7 provides a procedure under which a lessee, permittee, appli- 
cant, or offeror under the Mineral Leasing Act may obtain a determination 
as to the existence of unpatented mining claims on the land under which 
rights in the oil and gas or other leasing act minerals are asserted, and 
the ownership of the rights so asserted. This procedure looks toward 
eliminating the title uncertainties which follow from the possible existence 
of unidentifiable mining locations and from the uncertain status of old 
and inactive locations, conditions which have retarded oil, gas, and other 
mineral development of the lands affected.’’ (Emphasis added.) 


The House Interior and Insular Affairs Committee Report No. 2028 on 
H.R. 8896 (pp. 9-10, 83rd Cong., 2nd Sess., 1954), which was a companion 
bill to S. 3344, explained section 7 as follows: 


“¢Section 7 provides a procedure whereby an applicant for or holder 
of a permit or lease may cause the Interior Department to publish as 
prescribed in (a) a notice requiring any claimant under an unpatented 
mining claim to come forward and make his claim known where the claim 
extends to Leasing Act mincrals. It is seldom possible to identify a mining 
location with sufficient accuracy to permit the location to be indexed in a 
county office of record, and it is this absence of identification which con- 
stitutes a serious difficulty and often an insurmountable obstacle for 
Mineral Leasing Act development. The actively worked mining claim poses 
no problem; it is the ‘dormant’ location which must be discovered and 
this can only be done by requiring such claimants to come forward. It 
is significant to note that under (b) failure of the ‘dormant’ claimant to 
come forward and assert his position does not impair his rights under the 
mining claim as to other than Leasing Act minerals. In other words, the 
unasserted ‘dormant’ claim would thereafter be subject to the same reserva- 
tions with respect to Leasing Act minerals as it would be if located in 
the future.’’ (Emphasis added.) 
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impairment and deprivation of valuable property rights 
in violation of the due process clause of the Fifth Amend- 
ment. 


(c) Contrary to the Secretary's holding, the sole purpose of 
section 7 is to resolve conflicts involving locatable minerals 
on one hand and Leasing Act minerals on the other. This 
does not encompass the conflict between Colvert and ap- 
pellant, both of whose rights involve Leasing Act minerals. 


In his decision the Secretary held that the fact that the 
parties were both seeking Leasing Act minerals did not 
preclude Colvert from initiating a section 7 proceeding 
against appellant. With respect thereto, the Secretary 
said (JA 34-35) :* 


“The manager in his decision held that proceedings 
under section 7 are not applicable to situations in 
which both the mineral applicant and the oil and gas 
lessee are seeking the oil and gas deposits. The Act- 
ing Director held that the act made no exception for 
situations where the unpatented mining claim may be 
an oil shale placer claim or where both the mineral 


patent applicant and the mineral lessee are seeking oil 
deposits and that the manager was in error in denying 
the request of the oil and gas lessee to proceed under 
the act. 


“Por the reasons set out below, I believe that the 


Acting Director’s conclusion is the correct one.* * *” 


The net effect of the Secretary’s holding would be to in- 
validate completely appellant’s mining claims in the event 
Colvert’s right to initiate a section 7 proceeding were up- 
held and he was successful in establishing a right to the 
Leasing Act minerals claimed under his lease.* This is 
contrary to the plain purpose of the Act as reflected by its 
language and by its legislative history. 

The title of Public Law 585 is ‘To amend the mineral 
leasing laws and the mining laws to provide for multiple 
mineral development of the same tracts of the public lands, 
and for other purposes.” (Emphasis added.) Senate Re- 

62 When this question was first considered in the Denver land office of the 


Bureau of Land Management the manager stated what we regard as the cor- 
rect rule. See, supra, p. 8, fn. 10. 


rn ps circumstances which make this possible are explained supra, p. 49, 
mn, 51. 
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port No. 1610, referred to earlier, states as the purpose 
of the measure that “The intent of the bill S. 3344 is to 
resolve conflicts between the mining laws of the United 
States and the Mineral Leasing Act which have prevented 
mineral development of the same tracts of the public lands 
from going forward under both systems.’? In Public Law 
585 itself the Congress carefully spelled out the right of 
the mining claimant to preserve his claim even if his right 
to the Leasing Act minerals should be lost (see sections 
7(a), 7(b), and 8 of Public Law 585, 30 U.S.C. sees. 527(a), 
527(b), and 528). (JA 50-54.) These sections expressly 
provide that should the mining claimant waive and re- 
linquish his rights to the Leasing Act minerals, any patent 
issued for such mining claim shall reserve to the United 
States all the Leasing Act minerals. Section 8 provides 
that ‘‘no such waiver or relinquishment shall be deemed in 
any manner to constitute any concession as to the date of 
priority of rights under said mining claim or as to the 
validity thereof.’? These provisions plainly contemplate 
that the waiver and relinquishment of Leasing Act minerals 
by a mineral claimant shall not vitiate and destroy the 
mining claim itself. 

On the basis of the clear intent of Congress, as ex- 
pressed in Senate Report No. 1610 and in Public Law 585 
itself, the conclusion seems inescapable that Congress had 
in mind, as to a limited group of unidentifiable and old 
and inactive mining locations of uncertain status, to per- 
mit separation of the Leasing Act minerals from the non- 
Leasing Act minerals in the circumstances prescribed in 
section 7 (assuming this to be constitutionally proper even 
as to the limited group of mining locations referred to pre- 
viously) but without vitiating and destroying the entire 
mining claim itself. Otherwise, the careful spelling out 
by Congress of the right of the mining claimant to the 
survival of his claim except for Leasing Act minerals would 
be meaningless. In the Congressional scheme of things 
this contemplated the location of a mining claim in the first 
instance for a non-Leasing Act mineral because, obviously, 
if the mining claim was predicated on a location made 


aK 5 this is exactly what the Sceretary has arbitrarily done in his decision 
( e 
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prior to the date of the Mineral Leasing Act of February 
25, 1920, for a mineral which thereafter became a Leasing 
Act mineral, there could be no survival of a mining claim 
under the terms of section 7 and the entire mining claim 
would necessarily fall. 

The Secretary’s view, quoted above, is in direct conflct 
with our conception of the purpose, spirit, and intent of 
Public Law 585. Accordingly, we respectfully ask this 
Court to rule that section 7 of Public Law 585 may not 
be invoked by an applicant, offeror, permittee, or lessee 
under the mineral leasing laws against a mining claimant 
where a Leasing Act mineral is the foundation of the min- 
ing claim. 


V. The Secretary is unlawfully subverting the Department's 
Rules of Practice in directing appellant to file a contest 
against Colvert’s oil and gas lease. 


We believe that we have already conclusively established 
that under well-settled doctrine enunciated by the United 
States Supreme Court appellant’s equitable title to the 
land in suit is immune from assault by third parties and 
that no third party can acquire from the government inter- 
ests as against appellant. It is clear, therefore, that Col- 
vert has no standing or right to assert a conflicting inter- 
est in the land under an oil and gas lease which was a 
nullity in its inception. Nevertheless, the Secretary di- 
rected appellant to file a contest against Colvert’s oil and 
gas lease and assume the burden of proving the validity of 
its claims or suffer the rejection of its patent application 
and the invalidation of its mining claims (JA 45, 57-58). 
This is arbitrary and capricious, in violation of the Sec- 
retary’s own regulation, and contrary to the established 
practice, policy, and decisions of the Department. The 
precise regulation under which appellant has been re- 
quired to file a contest against Colvert’s oil and gas lease 
reads as follows :® 

65 This regulation was approved on March 20, 1956 (21 F.R. 1860) and 
became effective on May 1, 1956. Prior thereto, the comparable regulation 


was identified as section 221.1(a), Title 43, Code of Federal Regulations, 1954 
ed., and read as follows: 


‘*Contests may be initiated by any person seeking to acquire title to, or 
claiming an interest in, the land involved, against a party to any entry, 
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“Section 221.51 By whom private contest may be 
initiated. Any person who claims title to or an inter- 
est in land adverse to any other person claiming title 
to or an interest in such land or who seeks to acquire 
a preference right pursuant to the act of May 14, 
1880, as amended (43 U.S.C. 185), or the act of March 
3, 1891 (43 U.S.C. 329), may initiate proceedings to 
have the claim of title or interest adverse to his claim 
invalidated for any reason not shown by the records 
of the Bureau of Land Management. Such a proceed- 
ing will constitute a private contest and will be gov- 
erned by the regulations in this part.’’ (Emphasis 
added.) 


In requiring appellant to file a contest against third party 
Colvert, the Secretary violated his own regulation, above- 
quoted, in two respects—first, in recognizing Colvert to 
be an adverse claimant under his own contest regulation 
while at the same time refusing to recognize that as an ad- 
verse claimant under the applicable statute 30 U.S.C. 29 
Colvert is barred from asserting any right or interest in 
the land for failure to file an adverse claim during the 60- 
day period allowed by the statute, thus arbitrarily and 
capriciously substituting his own regulation for the gov- 
erning statute; and, second, in refusing to follow his own 
uniform decisions which hold that the regulation author- 
izing a private contest applies only where the reasons ad- 
vanced for such contest are not shown by the records of 
the Bureau of Land Management. Here, the Secretary is 
requiring appellant to file a private contest against Colvert 
although both the Colvert lease and appellant’s patent ap- 
plication proceeding in complete detail are shown by the 
records of the Bureau of Land Management and any rea- 
sons advanced for such contest are also matters of record. 

filing, or other claim under laws of Congress relating to the public lands, 

because of priority of claim, or for any sufficient cause affecting the legality 


or validity of the claim, not shown by the records of the Bureau of Land 
Management.’’ 


66 This is contrary to the long-standing rule of the Department, In Northern 
Pacific Railway Company, Ralph L. Bassett, 62 I.D. 401 (1955), the Depart- 
ment refused to permit the railway company to initiate o contest against 
Bassett under this same regulation, sec. 221.51(2), and said (at p. 410): 

“In this matter, all the factors upon which the railway’s claim to the 
island are based, the map of definite location, selection, list No. 3, Patent 

No. 15, and the plat of survey of 1883, are shown by the records of the 

Bureau of Land Management. Under such circumstances, the regulation 
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While in the Departmental cases herein cited the word- 
ing of the regulation was not identical with the present 
regulation, the pertinent language ‘not shown by the rec- 
ords of the Bureau of Land Management’’ and the Secre- 
tary’s policy and practice remained the same and the rule 
has likewise remained the same.” The principle is well 
established that a regulation of the Department of the 
Interior has the force and effect of law and is binding on 
the Secretary.“ The plain fact is that Colvert’s objec- 
tions to the issuance of a patent to appellant, having come 
after appellant had completed its patent proceedings and 
aequired equitable title, should have been treated as a 
protest in accordance with the Secretary’s regulation, 43 
CFR, Cum.Supp.221.52, which reads as follows:® 
“Section 221.52 Protests. Where the elements of 
a contest are not present, any objection raised by any 
person to any action proposed to be taken in any pro- 
ceeding before the Bureau [of Land Management] will 
be deemed to be a protest and such action thereon will 
be taken as is deemed to be appropriate in the cir- 
cumstances.”’ 


Since the elements of a contest are not present for the 
reasons previously advanced, the Bureau’s consideration 
of the protest should properly be limited to ascertaining 
whether appellant has complied with the statutory require- 
ments for earning title.” If appellant has complied, Col- 


does not grant the railway the right to initiate a contest. The Texas 
Company et al., 61 ID. 368, 373 (A-27021, August 10, 1954).’? (Emphasis 
added.) 


To the same effect see The Texas Company et al., 61 ID. 367 (1954); B. J. 
Walter et al., A-27243, unreported (March 15, 1956); Margaret M. Redmond, 
A-25907, unreported (August 21, 1950). 

67 It is significant that the Secretary cannot point to a single case, prior to 
the one at bar, where after an applicant for mineral patent completed the 
patent proceeding and acquired equitable title he was required to file a contest 
against a third party stranger to the title. Nor can the Secretary point to a 
single case where he required an oil and gas lessee to file a contest against 2 
mineral claimant who had acquired equitable title. The only fair conclusion 
to be drawn is that the Secretary’s action is arbitrary, capricious and in 
violation of well-settled legal concepts. 


68 McKay v. Wahlenmaier, supra, at p. 43; Chapman v. Sheridan-Wyoming 
Coal Co., supra at p. 629, 

69 This regulation was approved on March 20, 1956 (21 F.R. 1860), and 
became effective on May 1, 1956. Prior thereto, the comparable regulation 
ey eee as section 221.1(b), Title 43, Code of Federal Regulations, 
1954 ed. 


70 Thig is in conformity with the statutory mandate in 30 U.S.C, 29 that 
«* * *© Tf no adverse claim shall have been filed with the manager of 
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vert’s protest should be summarily dismissed and a patent 
should be issued to appellant forthwith. On the other 
hand, if there is any non-curable defect founded on fraud 
or mistake in appellant’s compliance with the statutory 
requirements, the Department could then consider the feas- 
ibility of a Government contest proceeding against appel- 
lant pursuant to the applicable regulation, 43 CFR Cum. 
Supp. 221.67, reading as follows:” 

“Section 221.67 Government contests. The Gov- 
ernment may initiate contests for any cause affecting 
the legality or validity of any entry or settlement or 
mining claim.” 

It is evident, therefore, that in requiring appellant to 
file a contest proceeding against Colvert the Secretary 
violated his own regulations as well as long-established 
legal concepts which are applicable here. 


CONCLUSION 

It is submitted that we have demonstrated conclusively 
in this brief that the Secretary’s interpretation of the per- 
tinent statutes and departmental regulations in their ap- 
plication to appellant’s equitable title to and vested rights 
in the land in suit has been arbitrary and capricious, con- 
trary to law, and in violation of long-established legal doc- 
trines which are the foundation of public land titles in this 
country. Had Public Law 585 not been enacted on August 
13, 1954, there can be no doubt that a patent would have 
been issued to appellant in due course following comple- 
tion of its patent application proceeding on June 15, 1954. 
The impact of Public Law 585 confused the Secretary to 
a point where, in a misguided effort to apply the new law 
retroactively to appellant’s patent proceeding, he mis- 
interpreted the statute and ignored the rights conferred 
on appellant by the United States Mining Laws and his 

the proper land office at the expiration of the sixty days of publication, 

it shall be assumed that the applicant is entitled to a patent, upon the 

payment to the proper officer at $5 per acre, and that no adverse claim 

exists; and thereafter no objection from third parties to the issuance of 


a patent shall be heard, except it be shown that the applicant has failed 
to comply with the terms of this chapter. * * *’’ (Emphasis added.) 


_ 71 Hundreds of Government contests have been initiated under this regula- 
tion in cases where the facts so warranted. In the case at bar, no proper 
basis for a Government contest is known to exist. During the entire ad- 
ministrative proceedings there has not been the slightest intimation by the 
Secretary of any defect in the patent proceeding. 
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own regulations. Six years have now elapsed since appel- 
lant acquired equitable title. During that time the Secre- 
tary has refused to issue a patent to appellant. Instead, 
he has directed appellant to file a contest against third 
party Colvert, who is without standing or right to chal- 
lenge or attack appellant’s equitable title, or suffer the 
rejection of its patent application and the invalidation of 
its mining claims. This is unreasonable, arbitrary, and in 
violation of law. The Secretary is plainly wrong” and he 
should be directed to issue patent to appellant. 

The judgment below should be reversed with instructions 
to grant plaintiff’s motion for summary judgment, to deny 
defendant’s motion for summary judgment, and to grant 
the relief requested in paragraphs 4 to 13, inclusive, of 
the complaint. 
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72 See McKay v. Wahlenmaier, supra, at p. 324; McKenna v. Seaton, 104 
U.S. App. D.C. 50, 259 F. 2nd 780 (1958). In the latter case this court 
said (at p. 54): 

«ce ® ® But a fair common denominator, as it were, of the conditions 
which will cause judicial repudiation of administrative action by the 
Secretary, is at least that he is ey Cams Lane v. Hoglund, 244 U.S. 
174; Chapman v. Santa Fe Pac. B. Co. 90 U.8. App. D.C. 34, 198 F. 2d 
498. °° #7) 

73 Wilbur v. Krushnic, supra; Lane v. Hoglund, 244 U.S. 174 (1917); 
Harmon v. Brucker, 355 U.S. 579 (1958); Seaton v. The Texas Company, 103 
U.8. App. D.C. 163, 256 F. 2nd 718 (1958) ; McKenna v. Seaton, supra. 
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APPENDIX 
Statutes and Regulations Involved 


Section 2319, Revised Statutes, 30 U.S.C. 22, provides 
as follows: 


“Except as otherwise provided, all valuable mineral 
deposits in lands belonging to the United States, both 
surveyed and unsurveyed, shall be free and open to 
exploration and purchase, and the lands in which they 
are found to occupation and purchase, by citizens of the 
United States and those who have declared their inten- 
tion to become such, under regulations prescribed by 
law, and according to the local customs or rules of 
miners in the several mining districts, so far as the 
same are applicable and not inconsistent with the laws 
of the United States.’’ (Emphasis added.) 


Section 2322, Revised Statutes, 30 U.S.C. 26, provides, in 
pertinent part, as follows :? 


“The locators of all mining locations made on any 
mineral vein, lode, or ledge, situated on the public 
domain, their heirs and. assigns, where no adverse claim 
existed on the 10th day of May 1872 so long as they 
comply with the laws of the United States, and with 
State, territorial, and local regulations not in conflict 
with the laws of the United States governing their 
possessory title, shall have the exclusive right of pos- 
session and enjoyment of all the surface included 
within the lines of their locations,* * *’’ (Emphasis 
added.) 


Section 2324, Revised Statutes, 30 U.S.C. 28, provides, in 
pertinent part, as follows: 


‘‘The miners of each mining district may make reg- 
ulations not in conflict with the laws of the United 
States, or with the laws of the State or Territory in 
which the district is situated, governing the location, 
manner of recording, amount of work necessary to hold 

1 This rule of exclusive possessory right applies with equal force to placer 
claims. See 30 U.S.C. 35. 
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possession of a mining claim, subject to the following 
requirements: The location must be distinctly marked 
on the ground so that its boundaries can be readily 
traced. All records of mining claims made after May 
10, 1872, shall contain the name or names of the loca- 
tors, the date of the location, and such a description of 
the claim or claims located by reference to some 
natural object or permanent monument as will identify 
the claim. * * * ”’ 


Section 2325, Revised Statutes, as amended, 30 U.S.C. 
29, provides as follows :? 


‘<A patent for any land claimed and located for 
valuable deposits may be obtained in the following 
manner: Any person, association, or corporation au- 
thorized to locate a claim under sections 21-24, 26-30, 
33-48, 50-52, and 71-76 of this title, having claimed and 
located a piece of land for such purposes, who has, or 
have, complied with the terms of said sections, may 
file in the proper land office an application for a pat- 
ent, under oath, showing such compliance, together 
with a plat and field notes of the claim or claims in 
common, made by or under the direction of the United 
States Chief Cadastral Engineer, showing accurately 
the boundaries of the claim or claims, which shall be 
distinctly marked by monuments on the ground, and 
shall post a copy of such plat, together with a notice of 
such application for a patent, in a conspicuous place 
on the land embraced in such plat previous to the filing 
of the application for a patent, and shall file an affidavit 
of at least two persons that such notice has been duly 
posted, and shall file a copy of the notice in such land 
office, and shall thereupon be entitled to a patent for 
the land, in the manner following: The Manager of the 
land office, upon the filing of such application, plat, field 
notes, notices, and affidavits, shall publish a notice that 
such application has been made, for the period of sixty 
days, in a newspaper to be by him designated as pub- 
lished nearest to such claim; and he shall also post 
such notice in his office for the same period. The 


230 U.S.C. 35 and 37 extend to placer claims the same procedure for 
obtaining patent as in the case of lode claims. 
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claimant at the time of filing this application or at any 
time thereafter, within the sixty days of publication, 
shall file with the Manager a certificate of the United 
States Chief Cadastral Engineer that $500 worth of 
labor has been expended or improvements made upon 
the claim by himself or grantors; that the plat is cor- 
rect, with such further description by such reference 
to natural objects or permanent monuments as shall 
identify the claim and furnish an accurate description, 
to be incorporated in the patent. At the expiration of 
the sixty days of publication the claimant shall file his 
affidavit, showing that the plat and notice have been 
posted in a conspicuous place on the claim during such 
period of publication. If no adverse claim s have 
been filed with the Manager of the proper land office 
at the expiration of the sixty days of publication, rt 
shall be assumed that the applicant is entitled to a pat- 
ent, upon the payment to the proper officer of $5 per 
acre, and that no adverse claim exists; and thereafter 
no objection from third parties to the issuance of a 
patent shall be heard, except it be shown that the appli- 
cant has failed to comply with the terms of this chapter. 
Where the claimant for a patent is not a resident of or 
within the land district wherein the vein, lode, ledge, or 
deposit sought to be patented is located, the application 
for patent and the affidavits required to be made in this 
section by the claimant for such patent may be made 
by his, her, or its authorized agent, where said agent is 
conversant with the facts sought to be established by 
said affidavits.’? (Emphasis added.) 


Section 2326, Revised Statutes, 30 U.S.C. 30, provides, in 
pertinent part, as follows: 


‘Where an adverse claim is filed during the period 
of publication, it shall be upon oath of the person or 
persons making the same, and shall show the nature, 
boundaries, and extent of such adverse claim, and all 
proceedings, except the publication of notice and mak- 
ing and filing of the affidavit thereof, shall be stayed 
until the controversy shall have been settled by a court 
of competent jurisdiction, or the adverse claim waived. 
It shall be the duty of the adverse claimant, within 
thirty days after filing his claim to commence proceed- 
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ings in a court of competent jurisdiction, to determine 
the question of the right of possession, and prosecute 
the same with reasonable diligence to final judgment; 
and a failure so to do shall be a waiver of his adverse 
claim.* **?? (Emphasis added.) 


Section 1 of the Mineral Leasing Act of February 25, 
1920, c. 85, 41 Stat. 487, as amended (30 U.S.C. 181) pro- 
vides, in pertinent part, as follows: 


“Deposits of coal, phosphate, sodium, potassium, oil, 
oil shale or gas, and lands containing such deposits 
owned by the United States * * * shall be subject to 
disposition in the form and manner provided by sec- 
tions 181-184, 185-188, 189-192, 193, 194, 201, 202-209, 
911-214, 223, 224-226, 226d-229a, 241, 251, and 251-263 
of this title* ** ’’ 


Section 37 of the Mineral Leasing Act of February 25, 
1920, c. 85, 41 Stat. 451, 30 U.S.C. 193, provides as follows: 


“The deposits of coal, phosphate, sodium, potassium, 
oil, oil shale, and gas, herein referred to, in ds 
valuable for such minerals, including lands and de- 
posits in Lander, Wyoming, coal entries numbered 18 
to 49, inclusive, shall be subject to disposition only in 
the form and manner provided in sections 181-184, 185- 
188, 189-192, 193, 194, 201, 202-209, 211-214, 223, 224- 
296, 226d-229a 241, 251, and 261-263 of this title, except 
as to valid claims existent on February 25, 1920, and 
thereafter maintained in compliance with the laws un- 
der which initiated, which claims may be perfected 
under such laws, including discovery.’’ (Emphasis 
added.) 


Section 7(a) of the Act of August 13, 1954, c. 730, 68 Stat. 
711, 30 U.S.C. 527(a), provides, in pertinent part, as 
follows: 


‘Such notice shall describe the lands covered by such 
application, offer, permit, or lease, as provided hereto- 
fore in the notice to be filed in the office of record of 
the county in which the lands covered are situate, and 
shall notify whomever it may concern that if any per- 
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son claiming or asserting under, or by virtue of, any 
unpatented mining claim heretofore located, any right 
or interest in Leasing Act minerals as to such lands or 
any part thereof, shall fail to file in the office where 
such request for publication was filed (which office shall 
be specified in such notice) and within one hundred 
fifty days from the date of the first publication of such 
notice (which date shall be specified in such notice), a 
verified statement which shall set forth, as to such un- 
patented mining claim: 


(1) The date of location; 


(2) The book and page of recordation of the notice 
or certificate of location; 


(3) The section or sections of the public land sur- 
veys which embrace such mining claim; or if such 
lands are unsurveyed, either the section or sections 
which would probably embrace such mining claim 
when the public land surveys are extended to such 
lands or a tie by courses and distances to an ap- 
proved United States mineral monument; 


(4) Whether such claimant is a locator or pur- 
chaser under such location; and 


(5) The name and address of such claimant and 
names and addresses so far as known to the claimant 
of any other person or persons claiming any interest 
os interests in or under such unpatented mining 
claim ; 


such failure shall be conclusively deemed (i) to con- 
stitute a waiver and relinquishment by such mining 
claimant of any and all right, title, and interest under 
such mining claim as to, but only as to, Leasing Act 
minerals, and (ii) to constitute a consent by such min- 
ing claimant that such mining claim and any patent 
issued therefor, shall be subject to the reservation 
specified in section 4 of this Act, and (iii) to preclude 
thereafter any assertion by such mining claimant of 
any right or title to or interest in any Leasing Act 
mineral by reason of such mining claim.’’ 
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The Fifth Amendment of the Federal Constitution pro- 
vides, in pertinent part, that 


“‘No person shall * * * be deprived of life, liberty, 
or property, without due process of law ° ° wal 


The Colorado Revised Statutes, 1953, provide as follows ** 


“99-99-12. Placer claim certificate-recording-manner 
of location—(1) The discoverer of a placer claim, 
within thirty days from the date of discovery, shall 
record his claim in the office of the recorder of the 
county in which said claim is situated, by a location 
certificate, which shall contain: 


“<(a) The name of the claim, designating it as a 
placer claim. 


‘¢(b) The name of the locator. 
“<(¢) The date of location. 
“«(q) The number of acres or feet claimed; and, 


“‘(e) A description of the claim, by such reference 
to natural objects or permanent monuments as shall 
identify the claim. 

“<(2) Before filing such location certificate the dis- 
coverer shall locate his claim: 

‘<(a) By posting upon such claim a plain sign or 
notice, containing the name of the claim, the name of 
the locator, the date of discovery and the number of 
acres or feet claimed. 

‘<(b) By marking the surface boundaries with sub- 
stantial posts, sunk into the ground, one at each angle 
of the claim.”’ 


The pertinent Interior Department regulations imple- 
menting the United States Mining Laws are hereinafter 
set forth. 


3 When the recording claims in suit were located in 1918 this recording 
statute was known as Sec. 4205, Revised Statutes of Colorado 1908. 
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43 CFR 185.53, under the heading ‘‘Lode Claims,’ pro- 
vides as follows: 


“Application for Patent. (a) At the time the proof 
of posting is filed, as required by § 185.52, the claimant 
must file an application for patent showing that he 
has the possessory right to the claim, in virtue of a 
compliance by himself (and by his grantors, if he 
claims by purchase) with the mining rules, regulations, 
and customs of the mining district, State, or Terri- 
tory in which the claim lies, and with the mining laws 
of Congress, such statement to narrate briefly, but as 
clearly as possible, the facts constituting such com- 
pliance, the origin of his possession, and the basis of 
his claim to a patent. The application should contain 
a full description of the kind and character of the 
vein or lode and should state whether ore has been 
extracted therefrom; and if so, in what amount and of 
what value. It should also show the precise place 
within the limits of each of the locations embraced 
in the application where the vein or lode has been 
exposed or discovered and the width thereof. The 
showing in these regards should contain sufficient data 


to enable representatives of the Government to confirm 
the same by examination in the field and also enable 
the Bureau of Land Management to determine whether 
a valuable deposit of mineral actually exists within the 
limits of each of the locations embraced in the appli- 
cation.’’ (Emphasis added.) 


43 CFR 185.69, under the heading ‘‘Placers’’ provides as 
follows: 


“‘Application for Patent. (a) The proceedings to 
obtain patents for placer claims, including all forms 
of mineral deposits excepting veins of quartz or other 
rock in place, are similar to the proceedings prescribed 
for obtaining patents for vein or lode claims; but where 
a placer claim shall be upon surveyed lands, and con- 
forms to legal subdivisions, no further survey or plat 
will be required. Where placer claims cannot be con- 
formed to legal subdivisions, survey and plat shall be 
made as on unsurveyed lands. 
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‘“<(b) The price of placer claims is fixed at $2.50 
per acre or fractional part of an acre.”’ (Emphasis 
added.) 


43 CFR 185.54 provides as follows: 


“‘Bridence of title. (a) Each patent application 
must be supported by either a certificate of title or 
an abstract of title certified to by the legal custodian 
of the records of locations and transfers of mining 
claims or by an abstracter of titles. The certificate 
of title or certificate to an abstract of title must be 
by a person, association, or corporation authorized by 
the State laws to execute such a certificate and accept- 
able to the Bureau of Land Management. 


“¢(b) A. certificate of title must conform substan- 
tially to Form 4-1246. 


“‘(e) Each certificate of title or abstract of title 
must be accompanied by single copies of the certificate 
or notice of the original location of each claim, and of 
the certificates of amended or supplemental locations 
thereof, certified to by the legal custodian of the record 
of mining locations. 


‘<(d@) A certificate to an abstract of title must state 
that the abstract is a full, true, and complete abstract 
of the location certificates or notices, and all amend- 
ments thereof, and of all deeds, instruments, or actions 
appearing of record purporting to convey or to affect 
the title to each claim. 


‘<(e) The application for patent will be received 
and filed if the certificate of title or an abstract is 
brought down to a day reasonably near the date of the 
presentation of the application and shows full title in 
the applicant, who must as soon as practicable there- 
after file a supplemental certificate of title or an 
abstract brought down so as to include the date of the 
filing of the application.” 


43 CFR 185.56 provides as follows: 


“<Pyblication im newspaper. Upon the receipt of 
applications for mineral patent and accompanying 
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papers, if no reason appears for rejecting the appli- 
cation, the manager will, at the expense of the claimant 
(who must furnish the agreement of the publisher to 
hold applicant for patent alone responsible for charges 
of publication), publish a notice of such application 
for the period of 60 days in a newspaper published 
nearest to the claim. If the notice is published in a 
daily paper, it shall be published in the Wednesday 
issue of nine consecutive weeks; if weekly, in nine 
consecutive issues; if semiweekly or triweekly, in the 
issue of the same day of each week for nine consecutive 
weeks. In all cases the first day of issues shall be 
excluded in estimating the period of 60 days.’’ (Em- 
phasis added.) 


43 CFR 185.59 provides as follows: 


“Proof by applicant of publication and posting. 
After the 60-day period of newspaper publication has 
expired, the claimant will furnish from the office of 
publication a sworn statement that the notice was pub- 
lished for the statutory period, giving the first and 
last day of such publication, and his own statement 
showing that the plat and notice aforesaid remained 
conspicuously posted upon the claim sought to be 
ree during said 60-day publication, giving the 

S. 


43 CFR 185.60 provides as follows: 


““ Payment of purchase price and statement of charges 
and fees. Upon the filing of the statement required by 
the preceding section, the manager will, ¢f no adverse 
claim was filed in his office during the period of pub- 
lication, and no other objection appears, permit the 
claimant to pay for the land to which he is entitled at 
the rate of $5 for each acre and $5 for each fractional 
part of an acre, except as otherwise provided by law, 
issuing the usual receipt therefor. The claimant will 
also make a statement of all charges and fees paid by 
him for publication and surveys, together with all fees 
and money paid the manager of the land office, and a 
patent shall be issued thereon if found regular.”’ (Em- 
phasis added.) 
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43 CFR 185.62 provides as follows: 


“« Allowance of entry * * *. No entry will be allowed 
until the manager has satisfied himself, by careful 
examination, that proper proofs have been filed upon 
the points indicated in the law and official regula- 
tions. ** *”’ 


The pertinent Interior Department regulation, 43 CFR, 
Cum. Supp., 186.8, explanatory of the Multiple Mineral 
Development Act of August 13, 1954 (Public Law 585) 
reads as follows: 


“Procedure to determine claims to Leasing Act 
minerals under unpatented mining locations. Section 
7 of the act provides a procedure whereby a Leasing 
Act applicant, offeror, permittee or lessee may have 
determined the existence and validity of claims to 
Leasing Act minerals asserted under unpatented mining 
locations made prior to August 13, 1954, affecting lands 
embraced within such application, offer, permit or 
lease. This procedure is described in the succeeding 
§§ 186.9 to 186.20, inclusive, and involves the prior 


recording of notice of such application, offer, permit 
or lease and the filing of a request for publication of 
notice of the same as provided in §§ 186.9 and 186.10.” 
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QUESTION PRESENTED 


An oil and gas lessee (Ramon P. Colvert) filed 2 document 
requesting that a subsequently filed mineral patent applica- 
tion by the appellant (Union Oil Company of California) for 
the same land not be processed until (a) the procedure speci- 
fied in sec. 7 of Public Law 585 had been performed, or (b) 
‘a hearing had been ordered “in which there may be decided 
‘the manner in which the respective rights” of the parties may 
‘be administratively presented. The Secretary of the Interior 
established what procedure should be followed. The District 
Court held that it could not properly direct the issuance of 
the patent and the cancellation of the oil and gas lease as 
‘sought by the appellant as plaintiff below; that there must be 
‘a resolution of the conflicting claims; and that “The court is 
unable to say that defendant’s [Secretary of the Interior] rul- 


ing as to procedure is arbitrary or violative of plaintiff's rights.” 
The question presented here is whether the Secretary of the 


Interior acted arbitrarily and capriciously in requiring the 
further administrative proceedings. 
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Argument. 
I. The Secretary’s decision was a reasonable solution of the 


problem before him. 

A. The oil and gas lessee did not lose all rights by fail- 
ure to object within 60 days to publication of the 
mining patent application 

B. The challenged procedural ruling follows long-stand- 
ing precedent. 

C. The record demonstrates conclusively the interlocu- 
tory nature of the present litigation wherein ap- 
pellant seeks to avoid going forward in adminis- 
an. proceedings wherein it has the burden of 


D. The cae power will not be interposed to limit or 
control the action of public executive officers in 
respect to pending matters within their jurisdic- 
tion and control. 

II. The proper protection of claims of other parties, ignored by 
appellant, requires the solution here adopted 

III. The want of merit in contentions advanced by the appellant 

is shown by authoritative decisions and by the record in 


A. “Equitable title” has not been established to be in 
appellant, and, indeed, at this stage of the ad- 
ministrative proceedings it cannot be so deter- 


B. Construction of the Multiple Mineral Development 
Act of August 13, 1954 furnishes no basis for re- 


C. There has been no violation of “due process of law” 
in the instant case 

D. The appellee is not “subverting” the rules of practice 
of the Department of the Interior. 
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; OPINION BELOW at 
- The opinion of the District Court setting forth its reasons 
for granting the motion of the Secretary of the Interior for 
summary judgment is printed at pages 110-112 of the Joint 
. Appen dix. , < ra Pat, a 
JURISDICTION 


On December 2, 1958, appellant filed a complaint in the Dis- 
trict Court for the District of Columbia seeking to have that 
court enjoin further administrative proceedings which, had 
been ordered, to compel the cancellation of an oil and gas 
lease covering portions of the land involved in appellants 
mineral patent application, to compel the issuance of a patent 
to the appellant and for other relief set out in its 15, prayers 
(Jt. App. 14-16). Jurisdiction of the District Court. was 29- 
serted to exist under D.C. Code (1951) sec. 306, under Section 
10 of the Administrative Procedure Act, 60 Stat. 243,5 U,S,C. 
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Sec. 1009, and under the terms of 28 U.S.C. Secs..2201, 2202, 
relating to declaratory judgments (Jt. App. 3). Judgment 
was entered granting the appellee’s motion for summary 
judgment and dismissing the complaint on May 2, 1960 (Jt. 
App. 112). Notice of appeal was filed June 27, 1960 (Jt. App. 
113). The jurisdiction of this Court rests on 28 U.S.C. Sec. 
1291. 
STATEMENT 


This appeal has been brought to this Court at an inter- 
locutory stage of administrative proceedings. It involves a 
“ruling as to procedure” (Br. 12; Jt. App. 59, 111) by the 
Secretary of Interior which appellant challenges. Appellant, 
an applicant for a mineral patent to public lands in Colorado, 
is dissatisfied with a ruling by the Secretary that appellant 
must initiate a contest proceeding against the holder of an out- 
standing oil and gas lease, which was issued prior to the filing 
of appellant’s mineral patent application, before that applica- 
tion will be further considered. The Secretary’s decision, which 
affirmed a decision of the Director of the Bureau of Land 
Management and remanded the cause for further administra- 
tive proceedings, was designed to “prevent duplication and 
protect each party” (Jt. App. 45). The District Court held 
that it could not properly direct the issuance of the patent 
and the cancellation of the oil and gas lease as sought by the 
appellant; that there must be a resolution of the conflicting 
claims; and that “The court is unable to say that defendant's 
ruling as to procedure is arbitrary or violative of plaintiff’s 
Tights” (Jt. App. 110-112). It is believed thet the pertinent 
facts may fairly be summarized as follows: 

In 1918 and 1919 various individuals made numerous oil 
shale placer locations on public lands in Garfield County, Colo- 
ado. No notations of these locations were made or required 
3m the land records of the Department of the Interior (Jt. App. 
37-38; 41, 58-59; -see discussion, infra pp. 8, 13-14). However 
they were recorded as required in the local county. For some 
0 years thousands of guch oil shale placer locations lay dor- 
amant. On November 1, 1951, an oil: and gas lease covering 
lands involved in the instant litigation was issued to Ramon P. 
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Colvert.| No protest to the issuance of such lease was made’ by 
the appellant or others (Jt. App. 59-60). At about this same 
time, Union Oil Company of California, appellant herein, was 
acquiring assignments of numerous old oil shale locations in the 
Garfield County area.. In December 1953, appellant assembled 
some of these old locations, including 1,440 acres covered by 
the Colvert oil and gas lease, and on January 6, 1954, appellant 
applied for a patent on the claims thus assembled embracing 
6,410.07 acres. Thereafter appellant filed supporting docu- 
ments. No adverse claims were asserted by Colvert or others 
during the 60-day period of publication required in connection 
with patent applications. On June 15, 1954, appellant sub- 
mitted its check in the sum of $16,027.50, representing payment 
at the rate of $2.50 per acre-for placer claims, and appellant 
was given a receipt for the money thus paid (Jt. App. 9-10, 64). 
A final certificate has not been issued on appellant’s patent 
application (Jt. App. 58, 61). 
_ In November 1954, while the patent application was still 
in the land office in Denver, Colorado, the oil and gas lessee 
(Colvert) requested that the patent application proceedings 
be stayed until a procedure had been worked out whereby. he 
could proceed pursuant to Section 7 of the newly enacted Act 
of August 13, 1954, 68 Stat. 708, 711-715, 30 US.C. Sees. 521, 
527, which permitted oil and gas lessees to challenge the va- 
lidity of pre-existing locations. On February 1, 1955, the 
Manager of the Denver land office rejected this application 
for a stay on the ground that the 1954 Act did not apply ina 
situation where the “location” was based on the alleged. dis- 
covery of a leasing act mineral, i.¢., oil shale (Jt. App. 18-19): 
A timely appeal from that decision was taken by Colvert? 
In 1956, the original five-year Colvert lease-was extended for 
another five-year term. 
On June 28, 1957, the Director, Bureau of Land Manage- 
ment, reversed the Denver land office manager’s decision, hold- 


_ 7A Mr. F. H. Gower, an applicant for leases covering some other lands 
in the appellant’s patent applications, also filed a protest against issuance 
of the patents to appellant. Gower’s protest does not affect the same lands 


with which the Colvert lease is concerned (e,, Jt App. 21-22, 24-25, 27), 
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ing that the lessee Colvert could proceed under the 1954 Act 
and that further action on the appellant’s patent application 
would be suspended pending the outcome of such proceedings 
(Jt. App. 20-28). A timely appeal was taken by the appellant. 
On May 28, 1958, the Secretary of the Interior in effect affirmed 
the decision of the Director, holding that a proceeding under 
the 1954 Act could be brought by Colvert (Jt. App. 28-46). 
Reviewing the entire situation, however, the Secretary noted 
that in similar situations it had been held that a patent appli- 
cant, finding an oil and gas lease outstanding of record, was 
required first to bring @ proceeding to have the oil and gas 
lease cancelled (Jt. App. 41-43, 59-60). In this connection 
the Secretary noted, inter alia (Jt. App. 43): 

This practice does have the virtue of bringing to- 
gether all parties interested in the land and all the issues 
which might otherwise have to be resolved piecemeal. 
In this case it would relieve Union Oil Company from 
defending its claim in a section 7 proceeding and then, 
if succesaful, facing another possible contest initiated by 
the Government. It adds no burden to Union Oil 
Company because it cannot proceed with its mineral 
patent until the outstanding oil and gas lease is disposed 
of. Accordingly before a patent can be issued to Union 
Oil Company, it must bring a contest against Colvert’s 
oil and gas lease.” 

The Secretary went on to note that if the earlier location 
was based on a proper discovery and that fact was estab- 
lished in s proceeding against the oil and gas lessee, the oil 
and gas lease would have to be cancelled and the patent 
awarded to the applicant (Jt. App. 44-45, 59-60). Noting that 
“To allow both parties to move ahead independently with the 
application each has initiated could result in two separate 
hearings in which the issues would be essentially the same”, the 


2 "The “section 7 proceeding” mentioned by the Secretary has reference 
to section 7 of the Act of August 13, 1954, 68 Stat. 708, 711-715, 30 U.S.C. 
fecs. 521, 527 (Appellant's Brief, App. 4-5), known as the Multiple Mineral 
Development Act. The relevance of this Act and of other legal principles 
which make meaningful the facts hereinbefore related is set out in the legal 
background discussion which appears under “Argument”, iafro, pp. 7-0. 
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Secretary outlined the procedure here challenged stating that 
in hjs belief it would “prevent duplication and protect. each 
party” (Jt. App. 44-45). The appellant, instead of comply- 
ing with the procedural requirements thus provided, filed this 
suit. 

Appellant’s rather lengthy complaint and the exhibits thereto 
are printed at pages 3-62 of the Joint Appendix. It is headed 
“Complaint for Review, for Declaratory Judgment, and for 
Injunctive Relief” (Jt. App. 3). Some 15 separate prayers 
are set forth seeking various injunctions, declarations, and 
affirmative mandatory relief (Jt. App. 14-16). An answer 
was filed on behalf of the Secretary of the Interior praying for 
dismissal of the complaint (Jt. App. 63-65). Cross motions 
for summary judgment were filed each setting forth that there 
is no genuine issue of fact and asserting entitlement to judg- 
ment as a matter of law (Jt. App. 66). The District. Court 
issued a memorandum opinion (Jt. App. 110-112) which was 
followed by an appropriate judgment granting the defend- 
ant’s motion for summary judgment, denying the plaintiff's 
motion for summary judgment, and dismissing the complaint 
(Jt. App. 112-113). Pointing out that the Supreme Court 
has held that the Secretary of the Interior need not accept 
the opinion by the local land office on a patent application 
as final but may inquire into the validity of the applicant’s 
claim for the purpose of determining whether the applicant 
is entitled to a patent, the District Court held that it could 
not properly direct the issuance of the patent and the cancel- 
lation of the oil and gas lease as sought by the appellant; 
that there must be a resolution of the conflicting claims; and 
that “The court is unable to say that defendant’s ruling as to 
procedure is arbitrary or violative of plaintiff's rights” (Jt: 
App. 110-111). The appellant prosecuted this appeal. thus 
raising the question as to whether this determination by the 
District Court is clearly erroneous. 


SUMMARY OF ARGUMENT 
1. The appellant admits it is here challenging a ruling “as to 
procedure” made by the appellee Secretary of the Interior’ in 
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the course of ‘as yet incomplete administrative proceedings. 
The validity of the appellant’s mining claims has yet to be 
determined in the interrupted administrative proceedings. An 
oil and gas lease was applied for and issued to one Ramon P. 
Colvert some years before appellant’s patent application was 
filed and at a time when the pertinent records (i.e., the tract 
books of the Bureau of Land Management) showed no con- 
flicting mining claims. Neither appellant nor its assignors 
raised any objection to the issuance of the oil and gas lease 
over lands upon which appellant later asserted pre-existing 
mining claims. The oil and gas lessee has asserted that ap- 
pellant’s mining claims were invalid and that there were de- 
fects in appellant’s patent application. The oil and gas lessee 
has not lost all rights by failure to object within 60 days of the 
publication of appellant’s patent application as appellant 
would have it appear. In these circumstances, the appellee 
applied long-standing precedent and ruled that further admin- 
istrative proceedings must be had in order to determine the 
validity of the claims asserted by the appellant. Rather than 
going forward with the required administrative proceeding in 
which it had the burden of proof, appellant brought this action. 
The District Court followed the established principle of law 
that the judicial power will not be interposed to limit or con- 
trol the action of public officers in respect to pending mat- 
ters within their jurisdiction and control. This Court should 
do likewise. 

2. There are involved in this case interests other than those 
which are strictly vis-2-vis Colvert, the oil and gas lessee, and 
appellant, the mineral patent applicant. The appellee has the 
duty to do justice to all claimants and to protect the public 
interest. The other interests involved warrant, if not require, 
the solution here adopted. 

3. Major assumptions upon which appellant’s arguments 
are based, ie., assertions that the validity of its claims are 
established and that it presently has “equitable title” to the 
lands involved, fall because they are neither factually nor 
legally correct... Other arguments advanced by the appellant 
based upon thoge erroneous assumptions must also fail, Au- 
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thoritative decisions and the record in this case disclose th 
want of merit in appellant’s contentions. . 


ARGUMENT 


Essential to an understanding of the issues of this case is the 
background law and procedure of federal mining patents and 
oil and gas leases. Prior to 1920 mineral locations could be 
made on public lands for oil or oil shale. In instances where @ 
valid “discovery” had been made, locator could, if he so de- 
sired, apply for and obtain a fee simple patent.? The locator 
was not required, however, at risk of losing his mining claim 
to apply for a fee at any particular time. He could extract the 
minerals indefinitely. In the Mineral Leasing Act of 1920, 41 
Stat. 487, Congress provided that thereafter no further loca- 
tions could be made for certain minerals including oil and oil 
shale and that the named minerals would be developed through 
a leasing program but not so providing as to all minerals 
covered by the earlier law. Recognizing that locations for the 
designated minerals might have been made prior to the passage 
of the Act, Congress enacted a saving clause to protect “valid 
claims existent at date of the passage of this Act and thereafter 
maintained in compliance with the laws under which initiated” 


*No mineral claimant obtains any interest in public lands or a right to 
retain possession, as against the United States, in the absence of a valid 
discovery. E.g., Cole v. Ralph, 252 U.S. 286, 296 (1920) ; United States v. 
Mobley, 45 F. Supp. 407, 410 (S.D. Cal. 1942). To constitute a valid “dis- 
covery”, “valuable and workable deposits” of a mineral must be discovered 
of such extent as to “Justify a person of ordinary prudence in the further 
expenditure of his time and means in an effort to develop a paying mine.” 
Cameron v. United States, 252 U.S. 450, 459 (1920). Whether such a dis- 
covery has been made is a factual issue which is to be determined by the 
Secretary of the Interior. See ibid. at pp. 459-560 where the Supreme 
Court states: “By general statutory provisions the execution of the laws 
regulating the acquisition of rights in the public lands and the general care 
of these lands is confided to the land department, as a special tribunal ; and 
the Secretary of the Interior, as the head of the department, is charged 
with seeing that this authority is rightly exercised to the end that valid 
claims may be recognized, invalid ones eliminated, and the rights of the 
public preserved.” (Citations omitted; emphasis supplied here and 
throughout this brief unless otherwise noted.) Cf. Appellant’s Brief, pp. 
26-27. 
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and declaring that they “may be perfected under such laws, in- 
cluding discovery.” Section 37 of the Act of February 25, 1920, 
41 Stat. 437, 451, 30 U.S.C. Sec. 193. It developed that this 
saving clause created a source of conflict with the leasing pro- 
gram. Various factors contributed to this: (2) One who makes 
@ mineral location files a notice of that fact in the local county 
records but files nothing with the Department of the Interior. 
Consequently, prior to the filing of a patent application the 
United States normally has no record of whatever mineral lo- 
cations may be outstanding (Jt. App. 41, 58).* (b) A location 
is valid only if a valid “discovery” has been made and the valid- 
ity of a discovery can be questioned at any time up to issuance 
of a patent (Fn. 3, supra, p. 7; Jt. App. 32-33, 110; Foster 
v Seaton, 106 US. App. D.C. 253, 255; 271 F. 2d 836, 838 
(1959)). (c) A locator is under no compulsion to apply for 
a patent, or, as against the United States, to do annual assess- 
ment work. This fact, which means that old locations cannot be 
discovered by an inspection of the premises, was established in 
the cases entitled Wilbur v. Krushnic, 280 U.S. 306 (1980), and 
Ickes v. Development Corp., 295 U.S. 639 (1935). These deci- 
sions ended an attempt by the Secretary of the Interior to clear 
the public lands of dormant mineral locations. See 55 ID. 287. 

On the other hand, mineral lease applications, like home- 
stead applications and the like, are processed with reference 
to the public records located in the field offices of the Bureau 
of Land Management without search of local county rec- 
ords. In the years following adoption of the Mineral Leas- 
ing Act of 1920, numerous applications for mineral leases were 
submitted covering areas which might or might not have been 
the subject of earlier mining locations. The Interior Depart- 
ment had no record of such locations and the land itself, in 
most instances, was wild and unoccupied. Under Interior 


“Occasionally something would develop in connection with a mineral lo- 
cation claim which would bring the existence of such a claim to the at- 
tention of the Department of the Interior. Since its records normally did 
not show these claims, of which there were unknown thousands (Jt. App. 
39), until an application for a patent was filed, the isolated instances where 
something developed to furnish notice of the existence of such a mining 
location were not noted in the records of the public lands available for dis- 
position under the various laws enacted for that purpose. Cf. Br. 6. 
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Department procedures, one claiming a mining location has a 
right, indeed a “duty” (H. Leslie Parker, 54 LD. 165, 173 
(1933) ; Jt. App. 42), to “protest” the issuance of an oil and gas 
lease covering the same land and if, in the protest proceeding, 
a valid discovery is established, the lease application will be 
denied. On the other hand prior to 1954, even if a lease appli- 
cant knew of the existence of a mining location no procedure 
was available to him for establishing the validity or invalidity 
of the location unless the locator chose to apply for a patent 
application. The result was that in many instances oil and 
gas leases have been issued, particularly in Colorado, covering 
public lands with respect to which pre-1920 “locations” of un- 
known validity may be applicable. In this situation, the key 
issue is the validity or invalidity of the mineral location. If 
the earlier mining location is established to be a valid one, 
then, when and if the issue arises and an official determination 
of validity is made, the oil and gas lease must be cancelled 
(Jt. App. 45). The locator can then obtain a patent—or, if 
he so chooses, remove the minerals without payment of royalty 
or other charge. If the location does not prove to be a valid 
one it would be held null and void and the oil and gas lease 
would not be disturbed (Jt. App. 45). 

Congress set about to remedy the situation by the enactment 
of the Multiple Mineral Development Act of August 13, 1954, 
68 Stat. 708, 30 U.S.C. Sec. 521 et seg. It there established a 
procedure whereby an oil and gas lessee can institute proceed- 
ings in which a mineral applicant must appear in order to have 
the validity of his claim established. If the locator fails to 
appear or if the validity of his location is not established, any 
patent he might ultimately obtain must carry an exception of 
the so-called leasing act minerals, ie., oil, oil shale, gas, etc. 
In this setting, we turn to the issue of the present case. 


I 


The Secretary’s decision was a reasonable solution of the 
problem before him 
The Secretary’s procedural requirements are set out in the 
following paragraphs from the Department's decision of May 
28, 1958 (Jt. App. 45-46) : 
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There is a procedure which, I believe, will prevent 
duplication and protect each party. Union Oil Com- 
pany will be directed to file a contest against Colvert’s 
oil and gas lease (an obligation which it must in any 
event assume) within 30 days from the receipt of this 
decision or suffer the rejection of its application for 
patent. Colvert will be allowed to proceed under sec- 
tion 7 and Union Oil Company will be required to file a 
verified statement within the time allowed. Since 
Union Oil Company has already filed a patent applica- 
tion, the filing of a verified statement will impose no 
material burden on it. However, no hearing will be 
held under section 7 until the patent proceeding is dis- 
posed of. If the latter results in a finding favorable to 
Union Oil Company, the oil and gas lease will of ne- 
cessity be canceled and there will be no need for further 
proceedings under section 7. If the result is unfavor- 
able to Union Oil Company, its mining claim will be 
held null and void and the issue Colvert seeks to raise 
under section 7 will have been settled. [By footnote 
at this point it is pointed out that “This in essence is 
the procedure provided for by the Bureau of Land 
Management Manual * * *” (Jt. App. 45).] 

In the meantime Colvert will have been able to obtain 
the advantages of section 7 as to other possible mineral 
claimants. 

Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 23, Order 
No. 2509, as revised; 17 F.R. 6794), the decision of the 
Acting Director is affirmed insofar as it permits Colvert 
to proceed to publication under section 7 and the case 
is remanded for further proceeding consistent herewith. 

Upon consideration in some detail of a petition for reconsidera- 
tion filed by the appellant, the decision of May 28, 1958, was 
reafirmed as the final determination of the Department in 
this matter (Jt. App. 57-62). 


"The time requirement is tolled pending the determination of this 
litigation. 
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On its face this would appear to be a reasonable and sensible 
solution as the District Court held. Certainly the oil and gas 
lessee is entitled to some opportunity to contest appellant’s 
40 year old location. 

A. The oil and gas lessee did not lose all rights by failure to 
object within 60 days of publication of the mining patent appli- 
cation:—Appellant’s Point III (Br. 38-43) is headed “Colvert’s 
failure to file an adverse claim or objection during the 60-day 
period of publication of notice of the application for mineral 
patent bars him from asserting any rights to the land in suit 
and leaves him as a protestant without interest” (Br. 38). 
The fact is that the holder of an oil and gas lease is not re- 
quired to file an adverse claim under 30 U.S.C. Sec. 29 as con- 
tended at length by the appellant (Br. 4, 15-16, 17, 38-43, 57; 
App. 2-3). The provision of Section 29 (Br. App. 3) that 
objection by third parties to the issuance of a patent shall 
not be heard if not made in 60 days from publication only 
applies to objections under that Act authorizing mining patents. 
Thus the Supreme Court said in Mining Company v. Tunnel 
Company, 196 U.S. 337, 360 (1905) : “Adverse proceedings are 
called for only when one mineral claimant contests the right 
of another mineral claimant.” See Joseph E. McClory, 50 
L.D. 623, 624 (1924); H. Leslie Parker, 54 I.D. 165, 173-174 
(1983). In Grand Canyon Railway Co. v. Cameron, 35 L.D. 
495, 496-497 (1907), it was stated: 

It is well settled that the provisions of sections 2325 
and 2326 of the Revised Statutes contemplate, as the 
subject of judicial determination, the disputed posses- 
sory right to ground embraced in conflicts between differ- 
ent mining claims only. Richmond Mining Company v. 
Rose (114 US., 576, 584) ; Iron Silver Mining Company 
v. Campbell (135 U.S., 286, 300); Creede and Cripple 
Creek Mining and Milling Company v. Uinta Tunnel 
Mining and Transportation Company (196 U.S., 337, 
357); Wright v. Hartville (13 Wyo., 497; 81 Pac. Rep., 
649); Powell v. Ferguson (23 L.D., 173); Snyder v. 
Waller (25 L.D., 7) ; North Star Lode (28 L.D., 41, 43) ; 
Ryan v. Granit Hill Mining and Development Com- 
pany (29 L.D., 522). 

572883603. 
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The decisions to the other effect, in Bonner v. Meikle 
(82 Fed., 697) and Young v. Goldsteen (97 Fed., 303), 
cited by the appellant, are not only not of binding 
authority here but are not persuasive, being wholly at. 
variance with the views expressed in the cases next above 
cited and the manifest purpose of the statute. 
See also Jt. App. 61-62, where reference is made to the “long. 
held view that the adverse claimant procedure was intended 
only to turn over to the local courts the determination of the. 
right-of possession between rival mining claimants of unpat— 
ented land, * * *.” 

This. is necessarily the result when, as here, claims to the 
same tract of public land are asserted under two independent 
disposal statutes, each of which by statute or regulation has its: 
own notice provisions. It logically follows, as the cases hold, 
that the provision for publication of application for mining. 
patents only had reference to other such possible mining claims. 
The earlier cases of Bonner v. Meikle, 82 Fed. 697 (C.C. Nev. 
1897), and Young v. Goldsteen, 97 Fed. 303 (D. Alaska), relied 
upon by appellant, are (as the quotation supra shows) not 
good law. 

B. The challenged procedural ruling follows long-standing 
precedent:—As reflected in the record “The established and 
fair procedure is to require the mineral claimant, who made no 
protest against the issuance of a lease, to establish the validity 
of his claims by filing a contest against the oil and gas lease” 
(Jt. App. 60). Appellant’s contention that since its 1954 ap- 
plication was based on locations made in 1918 and 1919 it should 
not be required to take affirmative action to clear the record was 
rejected as long ago as 1899 as applied to the analogous situation 
of a contest between a mineral patent applicant and a home- 
stead entryman. Elda Mining and Milling Co., 29 L.D. 279. 
There a homestead entry had been noted on the records of the 
land office in June 1896. In September 1896 an application for 
@ mineral patent was filed based on locations made some time 
prior to the homestead entry. In requiring the applicant for a 
mineral patent to contest the homestead entry, the Secretary 
stated, inter alia (29 L.D. at p. 280) : 
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It is apparent that the mineral entry, to the extent 
that it conflicts with the existing prior homestead entry 
of Mrs. Johnson, was erroneously allowed by the local 
officers. The application for mineral patent should 
either have been rejected to the extent of such conflict, 
or notice should have been given to the homestead entry- 
woman for the purpose of affording her an opportunity 
to be heard. Her entry, existing of record at the date of 
the application for mineral patent, was notice to the 
world of a prior record appropriation and segregation of 
the land in controversy, and no further entry thereof 
could be lawfully allowed while her entry still existed of 
record. 

This is, in no way, inconsistent with the fact the mining lo- 
cations may be recorded in local county records since the dis- 
posal of public lands and the solution of problems concerning 
conflicting claims, etc., have always been based upon the rec- 
ords of the public land office showing all lands by tracts (the 
“tract books”), not state, territory or local offices. 

The words “record appropriation” in the above quotation are 
worthy of special note in the circumstances of this case where 
appellant seizes upon events which resulted in no record appro- 
priation, i.e., entry in the tract books of the General Land Office, 
now the Bureau of Land Management, and argues that be- 
cause of such events the Secretary erroneously spoke of there 
being no record of conflicting mining claims when Colvert’s 
oil and gas lease was issued in November 1951 (e.g., Br.6). The 
fact is that in the instant case, as in the 1899 case discussed 
above, there was no “prior record appropriation and segrega- 
tion of the land in controversy” which would serve as “notice 
to the world” of the mining claims (29 L-D. at p. 280). And 
for this situation, it should be noted, the appellant and its as- 
signors are responsible. This is so because under the mining 
laws one who make a mining location does not have to apply 
for a patent. When mining locations are made but are not 
followed by actual mining operations or by the filing of an 
application for patent this casual type of locator obviously runs 
the risk that some other type of entry may be made on the 
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public land records. As far the the Department of the In- 
terior is concerned, the first entry in its records segregated the 
| land and created a status so far as appeared to anyone exam- 
| ining those records. If, thereafter, the holder of the mining 
| 
| 


location decides that he wants to obtain a fee title based on his . 
alleged mineral discovery, it is not startling that he is re- 
quired to take some steps to clear the official record of what is i 
prime facie a valid entry. Vig: 
| We submit that appellant’s argument that an oil and gas / {j 
lease is not an entry such as to give notice (Br. 35-38) is ade- _/ 
quately answered by the decisions, both judicial and adminis- 
trative, heretofore issued in this case and the authorities therein 
cited. Jt. App. 41-42, 111. Rather than repeating the state- 
ments and supporting authorities there appearing, we incorpo- 
rate such materials by this reference. The reason for the rule 
that an “entry” on public lands withdraws them from subse- 
quent entry or acquisition until the prior entry is officially can- 
celled and removed is equally applicable to the situation which 
results when a lease is issued as it is to that involving a mineral 
patent entry. A lease grants a prima facie right to enter the 
property and to drill for oil and only confusion could result from 
permitting other adverse interests to be initiated until the 
record is clear. Thus, in 1922, the Secretary held that the. 
granting of a permit under the Mineral Leasing Act caused a 
withdrawal of the lands until the prior permit was cancelled. 
In that ruling, he stated (Martin Judge, 49 L.D. 171, 172): 
It is recognized that a permit does not constitute a 
technical segregation or entry, as those terms are ordi- 
narily used in connection with the public land laws, as 
it is not an appropriation with a view to the acquisition 
of title, but that does not prevent the application of the 
principle of the general administrative rule, and until an 
outstanding permit is cancelled by the Commissioner 
and the notation of the cancellation made in the local 
office, no other person will be permitted to gain any 

right to a permit for the same class of deposits by the 
| filing of an application therefor, or by the posting of 
notice of intention to apply for such a permit.’ 


“The permit under that Act was for exploratory purposes and carried with: 
it the right to a lease if minerals were discovered. 
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The eminent good sense of that ruling speaks for itself and such 
ruling has consistently been followed since that time. Tala T. 
Pressey, 60 ID. 101, 102 (1947), and authorities there cited. 
This matter is well summed up by the following statement 
from Ohio Oil Company v. Kissinger, 58 I.D. 753, 757-758 
(1944) : 

The allegations of the protest supplemented by the 
allegations upon appeal in effect charge that the oil and 
gas lease is invalid for the reason that the land was 
embraced in a valid location under the mining act at 
the time of the issuance of the lease. The mining claim- 
ants had not applied for a patent to their claim, and at 
the time of the issuance of the lease, the tract books of 
the General Land Office showed the land to be free from 
adverse claims and to be subject to lease. The issuance 
of the lease was therefore regular and the lease is prima 
facie valid. The long-established rule is that the burden 
of proof is on one who attacks an existing entry or filing 
(Lawrence v. Phillips, 6 L.D. 140; United States v. Bar- 
bour, id. 432; Tibergheim v. Spellner, id. 483; Moss v. 
Quincey, 7 L.D. 373; Willis v. Parker, 8 L.D. 623; Tang- 
erman et al. v. Aura Hill Mining Co., 9 L.D. 538). Itis 
therefore incumbent upon the protestants to prove every 
essential fact showing that they have a superior right of 
possession to the land and that the lease is consequently 
invalid. * * *’ 

C. The record demonstrates conclusively the interlocutory 
nature of the present litigation wherein appellant seeks to avoid 
going forward in administrative proceedings wherein it has the 
burden of proof:—Appellant’s own brief, and more specifically 
one of its statements of points on appeal, expressly refers to 
the “Secretary’s ruling as to procedure” (Br. 12). The District 
Court similarly noted the procedural nature of this case when 
it stated its determination that “The court is unable to say that 
defendant’s ruling as to procedure is arbitrary or violative of 
plaintifi’s rights.” (Jt. App. 111; Br. 35.) The procedural na- 


"Subsequent Interior Department decisions applying the ruling in the 
instant case are reflected in the record (Jt. App. 93-110). 
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ture of the case is otherwise clearly spelled out in the record. 
Thus the letter dated November 3, 1958, from the Acting So- 
licitor of the Department of the Interior states, inter alia (Jt. 
App. 59): 
The problem in this case, however, is not the ultimate 
result, but the mechanics of establishing the validity of 
the mining claim in the face of an existing oil and gas 
lease. oo” ” 

As has been said, Union constantly asserts that it has 
valid mining claims. In this proceeding the Department 
does not deny that it has; it merely seeks to delineate 
the procedure for establishing that fact. The validity 
of the claims has not been finally passed upon by the 
Department, and Colvert states that they are invalid. 
The issue is simply how to resolve the conflict between 
Union and Colvert. * * * , 

The record discloses that the appellant has been less frank 
with this Court than it was with the District Court. Thus 
appellant refers to its completed patent application, e.g., Br. 
2,53. On page 58 of its brief in this Court appellant similarly 
refers to a matter as having come “* * * after the appellant 
had completed its patent proceedings * * *”; and on page 59 
of that brief appellant asserts, inter alia, “* * * there can be no 
doubt that a patent would have been issued to appellant in due 
course following completion of its patent application proceed- 
ing on June 15, 1954.” Compare with such present allegations 
the following assertions made by the appellant in the court 
below: * 

Aside from the completion of Union’s patent proceed- 
ings on June 15, 1954, and the inapplicability of a later 
act of Congress to disturb and impair Union’s vested 
rights and equitable title to the land in suit, there can 
be no doubt that it is even improper and in violation of 


* The following two quotations are from the pages indicated of the “Brief 
and Memorandum of Points and Authorities in Opposition to Defendant's Mo- 
tion for Summary Judgment and in Support of Plaintiff's Motion for Sum- 
mary Judgment” filed by the appellant on August 29, 1959 (Jt. App. 1) in the 
District Court. That document is included in the “Original Record on 
Appeal” which is on file in this Court. 
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the express purpose of Public Law 585 for one claiming 
under the Mineral Leasing Act to invoke the procedure 
of section 7 to challenge the right of owners of valid 
mining claims to Leasing Act minerals where the exist- 
ence of such mining claims is already a matter of record 
in the Department of the Interior by virtue of a pending 
application for mineral patent still in process of com- 
pletion. * * * (pp. 46-47). 
. * * * * 
We believe that as a very minimum this Court should 
rule that section 7 of Public Law 585 may not be in- 
voked where an application for mineral patent is pend- 
ing before the Department of the Interior and the valid- 
ity of the mining claims is to be determined in the 
patent proceeding (p. 53). 
Thus, though couched in marathon sentences, appellant, as 
plaintiff below, frankly acknowledged that its patent appli- 
cation was still in process of completion. Yet here, as in the 
administrative proceedings, appellant “constantly asserts that 
it has valid mining claims” (Jt. App. 59; Br. 2, 3, 5, 6, 7, 9, 
10, 11, 12, 13, 14, 15, 16, 17, 19, 22, 24, 25, 29, 30, 35, 36, 37, 
40, 46, 50, 52, 53), apparently in the belief that constant repe- 
tition will validate the claim. Appellant then proceeds to put 
together an elaborate argument on that assumption. 

In addition to appellant’s acknowledgment to that effect, 
the record in the instant case clearly establishes that “The 
validity of the claims has not been Gnally passed upon by the 
Department” of the Interior (Jt. App. 59). The fact that the 
validity of appellant’s claims has not yet been determined is 
expressly stated in the answer filed on behalf of the appellee 
(Jt. App. 64) and it is otherwise frequently reflected both in 
flat statements to that effect and in necessary implications. 
For example, the local land office manager noted that “In the 
absence of an appeal, the mineral patent application will be 
processed in accordance with applicable laws and regulations.” 
(Jt. App. 19.) The Acting Director of the Bureau of Land 
Management makes express reference to the fact that certain 
oil and gas lease applications had been suspended “pending 
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final action on the mineral patent application” (Jt. App. 22). 
It is noted that “* * * the mineral entry cannot be allowed 
until the mineral applicant has established the validity of his 
claim * * *” (Jt. App. 58). With reference to contentions 
advanced by the appellant, the Acting Solicitor of the Depart- 
ment of the Interior states, inter alia: “That position assumes 
what has not yet been established, namely, that the mining 
claims included in the patent application are valid. * * * 
That question, to repeat, is whether Union’s claims are valid 
so that the consequences asserted by Union follow.” (Jt. 
App. 58.) And, on the next page (Jt. App. 59), it is stated 
flatly: “The validity of the claims has not been finally passed 
upon by the Department, and Colvert states that they are in- 
valid. The issue is simply how to resolve the conflict between 
Union and Colvert. * * *.” On the following page (Jt. App. 
60) there appears the sentence: “Again Union begs the issue, 
which is whether its mining claims are valid.” Still later it is 
expressly noted that “* * * no determination has yet been 
made as to whether Union’s claims are valid. * * *” (Jt. 
App. 61). Thus, the basic assumption of the appellant’s 
elaborate arguments, i.e., that the validity of its claims has 
been established, is fallacious. 

It is important to note that the fact that the validity of 
appellant’s patent claims has not yet been determined demon- 
strates the accuracy of the conclusion that “the appellant’s 
contention that all that remained for the Department to do 
was the ministerial act of issuing the patent cannot be sus- 
tained” (Jt. App. 33). With the validity of appellant’s claims 
yet to be established, we submit that it is at once clear that 
this case cannot be properly said to involve “a mere ministerial 
act to be done by the secretary”. Decatur v. Paulding, 14 Pet. 
497, 516 (1840). In this connection, we submit that a re- 
view of this Court’s excellent summary of the principles gov- 
erning mandatory relief in Hammond v. Hull, 76 U.S. App. 
D.C. 301, 303, 181 F. 2d 23, 25 (1942), cert. den. 318 U.S. 777, 
will make clear that the instant case is not a proper one for 
the granting of mandatory relief such as here sought by the 
appellant (Jt. App. 14-16). 
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D. The judicial power will not be interposed to limit or 
control the action of public executive officers in respect to 
pending matters within their jurisdiction and control: — 
Where, as here, there are various conflicting interests, it is par- 
ticularly important that the administrative process be per~ 
mitted to proceed undisturbed until the validity of the asserted 
claims has been determined. At that point, and only at that 
point, will it be possible to know which, if any, of the contend- 
ing parties have been hurt in the legal sense of having had legal 
rights violated. Thus, the Supreme Court stated in Brown v. 
Hitchcock, 173 US. 473, 477 (1899) : 

As a general rule no mere matter of administration in 
the various Executive Departments of the Government 
can, pending such administration, be taken away from 
such Departments and carried into the courts; those 
Departments must be permitted to proceed to the final 
accomplishment of all matters pending before them, 
and only after that disposition may the courts be in- 
voked to inquire whether the outcome is in accord with 
the laws of the United States. When the legal title to 
these lands shall have been vested in the State of Oregon, 
or in some individual claiming a right superior to that 
of the State, then is inquiry permissible in the courts, 
and that inquiry will appropriately be had in the courts 
of Oregon, state or Federal. 
That Court and this Court have expressed this principle 
of law repeatedly. E.g. New Orleans v. Paine, 147 US. 261, 
268 (1893); Proctor & Gamble Co. v. Coe, 68 App. D.C. 246, 
248, 96 F. 2d 518, 520 (1938), cert. den. 305 U.S. 604; Ickes v. 
Underwood, 78 U.S. App. D.C. 396, 397, 141 F. 2d 546, 547 
(1944), cert. den. 323 U.S. 713.” 


————— 

*In the Underwood case this Court also took occasion to state (ibid. at 
pp. 398 and 548, respectively): “The Government may dispense its bounty 
on such terms as it sees fit; and the executive agency which Congress has 
chosen for the purpose of giving away public lands and mineral deposits 
is peculiarly equipped, in terms of experience and administrative capacity, 
to act in its behalf. When an executive agency acts in this capacity, there 
is, perhaps, less reagon than in any other type of administrative action to 
subject its determinations to judicial review.” 
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Similarly, in United States v. Schurz, 102 U.S. 378, 396 
(1880), the Court stated: 

Congress has also enacted a system of laws by which 
rights to these lands may be acquired and the title of 
the Government conveyed to the citizen. This court 
has with a strong hand upheld the doctrine that, so long 
as the legal title to these lands remained in the United 
States and the proceedings for acquiring it were as yet 
in fieri, the courts would not interfere to control the ex- 
ercise of the power thus vested in that tribunal. To 
that doctrine we still adhere. 

Both the Supreme Court and this Court have taken occasion 
to quote that passage. Keim v. United States, 177 US. 290, 
293 (1900) ; Plested v. Abbey, 228 U'S. 42, 51 (1913) ; Ickes v. 
Underwood, 78 US. App. D.C. 396, 398, 141 F. 2d 546, 548 
(1944), cert. den. 323 U.S. 713. The proceedings for the acqui- 
sition of public lands are clearly “as yet in fier?” in the instant 
case (supra, pp. 15-18). While we think that the above-en- 
titled quotations are adequate to end this case, we go on to 
point out other factual considerations which warrant the pro- 
cedure here challenged and to demonstrate the want of merit 
in contentions advanced by the appellant. 


it 


The proper protection of claims of other parties, ignored by 
appellant, requires the solution here adopted 


Even if just the opposing rights of oil and gas lessee Coivert 
and the appellant were here involved, the situation would be 
sufficiently complicated to warrant being left undisturbed by 
the judiciary at least until after the Congressionally created 
special tribunal (Riverside Oil Co. v. Hitchcock, 190 US. 316, 
324 (1903) ; Ness v. Fisher, 223 U.S. 683, 693 (1912) ; Plested 
v. Abbey, 228 U.S. 42, 52 (1913)) has completed the adminis- 
trative proceedings.*° Here, though it does not readily appear 
from the appellant’s lengthy brief, other interests are also 


»” As early as its October, 1882 term, the Supreme Court expressed “un- 
pleasant surprise” to find that counsel, in discussing the effect to be given 
to actions by the Land Department, were overlooking the scope of Supreme 
Court decisions which had noted the “special tribunal” nature of that De- 
partment. Steel v. Smelting Co., 106 U.S. £47, 450-451. 
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involved; and “* * * the Secretary of the Interior is the su- 
pervising agent of the government to do justice to all claimants 
and preserve the rights of the people of the United Sta it 
Knight v. US. Land Association, 142 U.S. 161, 178 (1891) ; 
Orchard v. Alezander, 157 U.S. 372, 381 (1895). 

Thus, as reflected in the instant record, subsequent to the 
filing of appellant’s mineral patent application in January 
1954, “* * * applications for oil and gas lease of some of the 
lands involved in the mineral patent application were filed by 
. H. Gower in January 1955, namely, offers Colorado 09985 and 
09987, action on both of which has been suspended to the extent 
of conflicts with the mineral patent application Colorado 07667 
[appellant’s application (Jt. App. 20)], pending final action 
on the mineral patent applications” (Jt. App. 21-22). The 
record goes on (Jt. App. 24-25): 

On September 9, 1955, Mr. Gower protested issuance 
of mineral patent pursuant to the application Colorado 
07667 to the extent of its conflict with his oil and gas 
lease offers Colorado 09985 and 09987 (namely, as to 
the E 1 sec. 23, all sec. 24, NW 4% sec. 25 and all sec. 
36, T. 4S, R. 95 W., 6th P-M., Colorado), alleging 
in substance that because of failure of the original loca 
tors to properly post the mineral locations and because 
of failure of the original locators or their successors to 
make any valid discovery of minerals under the original 
locations, the location notices were invalid and afforded 
no rights to the original locators or their successors. The 
protestant requested notice of any hearing which might 
be had on the mineral patent application and leave to 
intervene and introduce testimony therein in support of 
his protest. 
Since Gower’s protest does not affect the same lands with which 
the Colvert application is concerned, it was determined that 
the matters of controversy raised in the Gower protest will be 
reviewed in the further consideration of the mineral patent 
application (Jt. App. 27). Thus Gower’s claims are also pres- 
ently unresolved. 
* Farther, in the administrative decision here challenged by 
the appellant, immediately following the statement of the fur- 
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ther administrative proceedings to be had in this case it is 
noted that “In the meantime Colvert will have been able to 
obtain the advantages of section 7 as to other possible mineral 
claimants.” ae 


The want of merit in contentions advanced by the appel- 
lant is shown by authoritative decisions and by the record 
in the instant case 
We have demonstrated that appellant’s challenge in this 

case goes to a procedural ruling in the course of as yet incom- 

pleted administrative proceedings (supra, pp. 15-18). As a 

consequence of that showing, the major premises upon which 

appellant bases its arguments fall. 

A. “Equitable title’ has not been established to be in appel- 
lant, and, indeed, at this stage of the administrative proceed- 
ings it cannot be so determined:—A major contention by the 
appellant is that it has established “equitable title” to the lands 
involved in the instant case (Br. iii, iv, 2, 3, 5, 7, 9, 10, 11, 12, 13, 
14, 15, 17, 19, 21, 22, 28, 24, 26, 27, 32, 37, 38, 40, 43, 44, 45, 
46, 47, 49, 50, 52, 56, 58, 59, 60). This contention is based upon 
appellant’s allegations concerning the validity of its claims. 
The erroneous nature of those allegations has been shown 
(supra, pp. 17-18). As to appellant’s “equitable title” conten- 
tions we note, initially, that both the Supreme Court and this 
Court have expressly stated that “Until the legal title to public 
land passes from the Government, inquiry as to all equitable 
rights comes within the cognizance of the land department.” 
Brown v. Hitchcock, 173 U.S. 478, 476 (1899) ; Plested v. Abbey, 
228 US. 42, 51 (1913) ; Ickes v. Underwood, 78 US. App. D.C. 
396, 398, 141 F. 2d 546, 548 (1944), cert. den. 323 US. 713. 
Next, we submit that the Supreme Court’s decision in Cosmos 
Co.v. Gray Eagle Co., 190 U.S. 301 (1903), is preclusive against 
appellant’s contentions in this respect. Because we believe 
that the case is dispositive of appellant’s argument in this Court 
we quote pertinent passages from the case (190 US. at pp. 310, 
314-315): 

It will be noticed that the bill in this.caae alleges the 
proceeding before the local land officers and also that 
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defendants filed a protest, and that the questions raised 
thereby are still before the Land Department and not 
yet decided. The complete equitable title of the com- 
plainant is not therefore made out, and cannot exist 
until a favorable decision by that department has been 
made regarding the sufficiency of complainant’s proof 
of his right to the selected land. That question the de- 
partment is competent and it is its duty to decide. It 
may be that when the decision of the Land Department 
is made, if it be favorable to the applicant, the complete 
equitable title claimed will accrue from the time the 
selection of the lands was made in the local land office, 
and when the patent subsequently issues the legal title 
will vest from the time of selection. But before any de- 
cision is made how can there be an equitable title? 
* * * + * * 

What may be the decision of the Land Department 
upon these questions in this case, cannot be known, but 
until the various questions of law and fact have been 
determined by that department in favor of compizinant 
it cannot be said that it has a complete equitable title to 
the land selected. 

Concluding, as we do, that the question whether the 

"complainant has ever made a proper selection of land in 

lieu of the land relinquished, has never been decided by 
the Land Department, but is still properly before that 
department, the courts cannot take jurisdiction and 
proceed to decide such questions themselves. The Gov- 
ernment has provided a special tribunal for the decision 
of such a question arising out of the administration of its 
public land laws, and that jurisdiction cannot be taken 
away from it by the courts. United States v. Schurz, 
102 US. 378, 395.> 


- yn view of appellant’s reliance upon the action of the local land office 
snanager we also invite attention to the following language by the Supreme 
Court in the Cosmos Co. case (190 U.S. at p. 318) : “Taking into considera- 
tian; however, the fact that the statute did not vest the local officers with 
‘the right to decide upon the question of a compliance with its terms, and 
the further fact that the Land Department had adopted rule 18, above fe 
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The Solicitor of the Department of the Interior, speaking 
for the Secretary of the Interior, considered this “equitable 
title” argument of the appellant and found it “untenable” (Jt. 
App. 32-33). The Acting Solicitor of that Department, in re- 
affirming the Department’s earlier decision, took occasion to 
note that the appellant’s contentions in this respect beg the 
real question which is whether appellant’s claims are valid 80 
that the consequences asserted by the appellant follow (Jt. 
App. 58, 61). 

B. Construction of the Multiple Mineral Development Act 
of August 13, 1954 furnishes no basis for reversal in this.case:— 
Appellant devotes considerable argument to section 7 of the 
Multiple Mineral Development Act of August 13, 1954, 68 Stat. 
708, 711-715, 30 U.S.C. sec. 527 (e.g., Br. i, ii, iv, 7, 11-12, 12- 
13, 15, 16, 23, 25, 31, 32, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 
53, 54, 55, 56, 59). In view of the facts that the requirement 
that appellant bring a contest against the outstanding oil and 
gas lease is independent of the oil and gas lessee’s rights under 
section 7 and that the contest would be necessary if section 7 
had never been enacted (ampammpemmmeng Jt. App. 61), we be- 
lieve that any extended comment in this connection would be 
unwarranted. Accordingly, we simply note that, as pointed 
out on behalf of the Secretary of the Interior, who has the pri- 
mary duty for the construction and application of this statute 
dealing with the disposal of public lands,” the express language 
of the statute challenged by the appellant demonstrates the 
correctness of the construction given to the Act. Thus “The 


ferred to, which provides for the forwarding of all applications for change 
of entry or settlement to the Commissioner of the General Land Office for 
his consideration, together with a report as to the status of the tract applied 
. for, we must conclude that the action of the local officers did not, as it could 
not, amount to a decision upon the application of the selector, 80 that he be- 
came vested with the equitable title to the land he assumed to select. It is 
certain, as we have already remarked, there must be some.decision upon that 
question before any equitable title can be claimed—some decision by an 
officer authorized to make it. Under the rule above cited that decision ‘has 
not been made. The General Land Office has (so far as this record shows) 
come to no conclusion in regard to.it.” . cai setts 

2 Riwerside O% Co. v. Hitchcock, 190 U.S. 316, 324-825 (1908) ; :Weas, v. 
Fisher, 223 U.S. 688, 693 (1912); Hall. v. Payne, 254 U.S. 3A8, ..SAT-3AB 
(1920) ; Witdur. v. United States, 281 U.S. 206, 219-221 (1980)... 3 45: 
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act imposes its provisions upon ‘any mining claimant under any 
unpatented mining claim’ (section 7(a)), @ description which 
plainly includes a mining claim based upon a leasable min- 
eral” (Jt. App. 35). This is pointed out in more detail in the 
decision of the Acting Director of the Bureau of Land Manage- 
ment (Jt. App. 25). See also Jt. App. 26-27, 32-40, 43-46, 
60-61, where other aspects of appellant’s “section 7” argument 
are answered. And see Jt. App. 44 where the view is expressed 
that “The situation presented by this appeal seems to be typical 
of the problem which section 7 was designed to alleviate.” 

In view of appellant’s assertions with reference to “legisla- 
tive history” (Br. 16), we invite attention to the fact that the 
Solicitor of the Department of the Interior noted that “While 
the legislative history of S. 3344, 83d Congress, which became 
the Multiple Mineral Development Act, does not appear to 
contain any specific consideration of this problem, it is also de- 
void of any intimation that the act would not apply to all un- 
patented mining claims.” (Jt. App.35). Asthe Solicitor there 
goes on to note, the problem was discussed in hearings held on 
ills which were identical.to S. 3344. We submit that the por- 
tions of those hearings included in the instant record (Jt. App. 
35-40) support the conclusions that “section 7 applies to all 
unpatented mining claims, whether based on a locatable min- 
eral or a Leasing Act mineral” and “it is clear from the legisla- 
tive history of the act and the plain words of section 7 that the 
latter applies to existing mining claims.” (Jt. App. 40, 60). 

C. There has been no violation of “due process of law” in 
the instant case:—This contention by the appellant suffers 
from the same fatal debility as others of its contentions. It is 


* Appellant’s assertions (Br. 53, 55) that section 7 was intended to deal 
with only old “unidentifiable” mining claims is readily—and we believe ade- 
quately—answered by the record. Thus “The appellant has also adverted 
to the proposition that section 7 was intended to deal only with unidentifiable 
mining claims. Although the possible existence of such mining claims was 
a major reason for the passage of the legislation, there is nothing in the act 
which restricts section 7 only to claims of that type. It is clear that section 
7 may be used even where the leasing act applicant has found persons work- 
ing upon the mining claim or has discovered the names and addresses of the 
locators (section 7(a)).” (Jt. App. 40; 68 Stat. at pp. 712, 713; 30 U.S.C. 
sec. 527). 5 
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premised upon the notion that appellant’s claims have been es- 
tablished to be valid and consequently that it has “vested rights 
and equitable title” (Br. 43). But, as we have demonstrated, 
the validity of appellant’s claims is the very question yet to 
be determined (supra, pp. 17-18). Should appellant's claims 
be determined to be valid in the further proceedings which 
have been ordered, appellant’s sought-for patents will be issued 
and the conflicting oil and gas lease will be cancelled (Jt. App. 
45). On the other hand, if appellant’s claims are ultimately 
found to be invalid, then appellant is not legally hurt any more 
than any other applicant seeking to enforce an invalid claim. 
In the words of the Secretary’s decision (Jt. App. 60-61): 
Furthermore, section 7 deprives a mining claimant 
of no rights. It merely sets up @ procedure for estab- 
lishing the validity of the rights he has to leasing act 
minerals, with provision that if he does not comply with 
the terms of the act, by coming in to assert them, he 
loses his rights to such minerals. This is the same pro- 
cedure which was adopted for removing conflicts be- 
tween mining claims and surface rights in the act of 
July 23, 1955: (30 U.S.C., 1952 ed., Supp. V, sec. 613). 
[fn. omitted]. It is nothing more than a form of action 
to quiet or register title. See Tiffany “Real Property” 
2d Ed., sec. 1315. It is commonplace in the law that 
the holder of valid title to, or an interest in, real prop- 
erty may be forced to defend his title or interest against 
the claim of another. Yet it has never been questioned 
that such a proceeding is constitutional. 

The misplaced nature of appellant’s heavy reliance upon 
cases such as Wilbur v. Krushnic, 280 U.S. 306 (1936) (Br. 
6, 18, 30, 40, 50, 60), becomes apparent, since, as reflected in 
appellant’s own statements in citing the Krushnic case (Br. 
30, 40, 50), those cases are applicable to valid claims—and as 
we have demonstrated the validity of appellant’s claims has yet 
to be determined by the administrative authority charged with 
making that decision. The fact of a valid discovery, as well as 
compliance with pertinent regulations, is, as shown by the 
‘authorities herein cited, a matter for determination by the 
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Secretary of the Interior who, ordinarily, has no occasion to 
determine that fact until he issues a patent. This matter is 
well summarized in the administrative decision of November 3, 
1958 (Jt. App. 58-60). 

In this connection, it might be well to note that in Zl Paso 
Brick Co. v. McKnight, 233 U.S. 250 (1914), relied upon so 
heavily by the appellant (Br. 20, 22, 29, 35, 36, 45) and from. 
which appellant quotes to the effect that the entry of the local 
land officer was in the nature of a “judgment in rem” (Br. 20, 
22, 29), the Court did not deny the Secretary’s right to. review 
the entry. It merely held that the Secretary could not order 
the entry cancelled for a mere technicality, ie., that the notary 
public who attested the affidavit of posting was not a.resident 
of the proper land district. No doubt the court was aided in 
its conclusion by the fact that by the time the case reached the 
Supreme Court the Secretary had already overruled his earlier 
decision. The Court specifically noted that “cancellation of 
the entry [by the Secretary] was not based on the Brick Com- 
pany’s failure to do the annual assessment work, or to give the 
proper notice, or to pay the statutory price, but solely for the 
reason that the affidavit of posting was executed before an offi- 
cer who resided outside of the land district” (233 U.S. at p. 
258). This language clearly indicates that the Supreme Court 
was not purporting to rule that the Secretary cannot review the 
determination of hig field employees before issuing a patent. 
That Court has long and often held to the contrary. E.g., 
Knight v. U.S. Land Association, 142 U.S. 161, 177-178 (1891) ; 
Orchard v. Alexander, 157 U.S. 372, 381-382 (1895). Itisalso 
significant that the El Paso Brick Company case did not in- 

‘ yolve any prior entry of record. The equitable title theory has 
been announced in cases where asserted adverse rights have 
been created after the entry has been completed—not, as here, 
where the lease was on record years before the patent 
application. 

Thus, in Benson Mining Co. v. Alta Mining Co., 145 US. 
428 (1892), heavily relied upon by the appellant (Br. 27, 29, 
35, 36), the ruling was that after final entry an adverse right 
could not be created even though the entryman had ceased 
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doing annual assessment work. (See Jt. App. 33, fn. 2, distin- 
guishing the Benson Mining Company case.) In Deffeback v. 
Hawke, 115 U.S. 392 (1885), also heavily relied upon by the 
appellant (Br. 27, 36, 41, 45), a town site was purportedly 
created after the final certificate had issued, and Wyoming v. 
United States, 255 U.S. 489 (1921) (Br. 19, 27, 45, 46), involved 
the ineffectiveness of an executive withdrawal after lieu lands 
had been selected by the state. Pertinent here is language by 
Judge Prettyman speaking for this Court in Anderson v. 
McKay, 94 US. App. D.C. 11, 20, 211 F. 2d 798, 806 (1954), 
cert. den. 348 U.S. 836: 

‘The Andersons say that after October 26, 1936, An- 
derson was the equitable owner of the unrestricted fee 
simple title to the land, the Government holding the 
bare legal title as trustee for him, and that the delivery 
of the patent instrument was merely a ministerial act 
which can be directed by a court. Appellants argue, 
citing many cases [footnote omitted but Benson and 
Wyoming cases above discussed were among the cases 
there relied upon], that, when an applicant for a land 
patent has done all that the law requires him to do and 
is under the law entitled to a patent, the Government 
thereafter holds the title to the land in trust for him; 
that an applicant in that position becomes the equitable 
owner of the property; and that he is entitled to man- 
damus [italics by the Court] to compel delivery to him 
of his patent papers. The difficulty with Anderson's 
case is that he never progressed beyond midway of the 
administrative process and the basic question at issue 
had not been decided. That is the real nub of this case. 
By the express terms of the ruling of the General Land 
Office, which is the basis for Anderson’s claim that he is 
the equitable owner, his rights were subject to later 
consideration by the Secretary. 

D. The appellee is not “subverting” the rules of practice of 
the Department of the Interior:—The appellant charges that 
“The Secretary is unlawfully subverting the Department’s 
Rules of Practice in directing appellant to file a contest against 
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Colvert’s oil and gas lease” (Br. 56). In that argument (Br. 
56-59) appellant contends that the Secretary’s regulation 43 
CFR. 221.51 (1960 Supp.) permits a contest to be initiated 
only for any reason “not shown by the records of the Bureau of 
Land Management” (Br. 57, italics by appellant). Appellant 
argues that since the oil and gas lease appears on the records a 
contest cannot be initiated under this regulation. The mean- 
ing of this limitation of the regulation, however, is simply that 
no contest in the sense of a full hearing is required when the 
only factual issues relate to matters that are completely avail- 
able by reference to the records of the Bureau. Where, as 
here, however, the factual issue relates to the validity of discov- 
ery, the regulations give the mineral applicant the right to a 
“contest” before a hearing examiner since the facts are not to 
be found solely by reference to departmental records. 

In this connection the appellant argues that Colvert’s ob- 
jection to issuance of the patent should have been consid- 
ered as a protest under 43 C.F.R. 221.52 (1960 Supp.) and 
that “the Bureau’s consideration of the protest should properly 
be limited to ascertaining whether appellant has complied with 
the statutory requirements for earning title” (Br. 58). In 
the lexicon of the land office, however, the difference between 
a contest and a protest is that the term “contest” is applied 
to an objection made by one who has an adverse personal 
interest in the proceeding, while a “protest” may be filed by 
anyone in the nature of an amicus curiae. Lane v. Hoglund, 
244 US. 174, 178 (1917). Whenever one has a personal inter- 
est (and issues not resolvable by mere reference to the records 
are involved), it is desirable that he be allowed to have a full 
hearing before a hearing examiner, i. e., a contest. When the 
protestant does not have such a personal interest, however, the 
Secretary is free to (1) disregard the protest or (2) entertain 
the protest and develop the facts by whatever means the sit- 
uation may require—including a full hearing. Thus, even 
where a protest is filed, the Secretary is not limited to “ascer- 
taining whether appellant has complied with the statutory 
requirements for earning title” (Br. 58). In view of appel- 
lant’s obvious real interest, the present litigation does not 
in any way involve the “protest” regulation. 
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CONCLUSION 


For the foregoing reasons, we submit that the judgment of 
the District Court should be affirmed. 
Respectfully, 


Perry W. Morton, 
Assistant Attorney General. 
Rocer P. Marquis, 
Haroxp S. Harrison, 
Txomas L. McKevrrt, 
Attorneys, 
Department of Justice, Washington 26, D.C. 
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Inaccurate, misleading, and erroneous statements in 
appellee’s brief distorting appellant’s position with respect 
to the issues in this case make this reply brief necessary. 
We do not deny appellee’s right to contend that the issue 
is procedural but we vigorously object to misrepresentation 
of appellant’s position. 


Appellee’s statement in point 1 of his Summary of 
Argument (Br. 5) that ‘The appellant admits it is here 
challenging a ruling ‘as to procedure’ made by the appellee 
Secretary of the Interior in the course of as yet incomplete 
administrative proceedings’’ is completely untrue. No 
such admission has ever been made by appellant and ap- 
pellee’s statement is categorically denied. Nor is one of 
the 13 points (Br. 12, point 11) assigned by appellant as 
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error committed by the District Court an admission that 
the issue in this case is a procedural one, as appellee would 
have this Court believe (Br. 15). 


Moreover, appellee’s statements (Br. 16) that ‘‘The 
record discloses that the appellant has been less frank 
with this Court than it was with the District Court’? and 
further (Br. 17) that ‘‘appellant, as plaintiff below, frankly 
acknowledged that its patent application was still in process 
of completion’’ are equally untrue. Appellee’s contention 
that appellant has taken one position in the District Court 
and another in this Court is completely irresponsible and 
without the slightest basis in fact. In the administrative 
proceedings before the Interior Department,’ in District 
Court,? and in this Court,? appellant’s consistent position 
was and is that the patent proceeding was fully completed 
and equitable title earned on June 15, 1954, when the pur- 
chase price was paid and a final receipt was issued. Thus, 
appellant’s position has been exactly the same throughout 
this controversy. 


To support his contention, appellee’s brief (pp. 16-17) 
contains quotations which have been taken out of context 
from appellant’s brief in the court below. It is unworthy 
of appellee to omit from the quotations several pages of 
text (pp. 46-53) that were addressed to the questions 
whether Section 7 of the Act of August 13, 1954 (Public 
Law 585) could be invoked by one claiming under the 
Mineral Leasing Act to challenge and attack valid mining 


1See Joint Appendix, pp. 32 and 58. 


2See Complaint, paragraphs 5a, 8, 12, 17, and Prayer 8 (JA 4, 8, 10, 12, 
15). References by appellant to the completion of the patent proceeding 
on June 15, 1954, appear on pp. 12-13, 16, 18, 26, 40, 46, and 58 of its ‘Brief 
and Memorandum of Points and Authorities in Opposition to Defendant’s 
Motion for Summary Judgment and in Support of Plaintiff’s Motion for Sum- 
mary Judgment”? filed on August 29, 1959 (Jt. App. 1) in District Court. 
That document is included in the ‘‘Original Record on Appeal’’ which is on 
file in this Court. 

3See appellant’s main brief, pp. 2, 5, 17, 22, 27, 44, and 59. 
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claims, located prior to February 25, 1920, for Leasing 
Act minerals, which mining claims appellant placed into 
three separate categories. The first dealt with the situation 
in the case at bar where appellant’s patent proceeding had 
been completed and equitable title earned on June 15, 1954, 
almost two months prior to the enactment of Public Law 
585.4 The second and third categories dealt with hypo- 
thetical situations and showed that Section 7 could not 
lawfully be invoked against valid mining claims located 
prior to February 25, 1920, for Leasing Act minerals where 
such claims were included in a pending application for 
patent or even where no application for patent had ever 
been filed.® 


THE BASIC ISSUES IN THIS CASE ARE SUBSTANTIVE—NOT 
PROCEDURAL 


This case involves important substantive and consti- 
tutional law questions (see appellant’s brief, pp. i, ii). 
In the administrative proceedings before the Department 
of the Interior, in District Court, and in this Court the 
paramount question has been and is whether appellant 
acquired equitable title to the mining claims in suit on 
June 15, 1954, following completion of the patent proceed- 
ing by payment of the purchase price and issuance of a 
final receipt by appellee’s duly authorized subordinate.® 
It is undisputed that in its patent proceeding appellant 
complied in full with all the requirements of the United 


4 Appellant concluded that Public Law 585 was inapplicable. This is self- 
evident from the first part of the quotation on page 16 of appellee’s brief. 


5 The quotations on page 17 of appellee’s brief refer to one of these hypo- 
thetical situations and bear no relation to the factual situation in the case 
at bar. 


6 The Sceretary ’s own regulation, 43 CFR 185.60 (appellant ’s brief, App. 9), 
expressly authorizes the land office manager to ‘‘permit the claimant to pay 
for the land’? and to issue ‘‘the usual receipt therefor’ if ‘‘no adverse claim 
was filed in his office during the period of publication, and no other objection 
appears.’’ See also the Secretary’s delegation order to land office managers 
(appellant’s brief, p. 3, fn. 2). 
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States Mining Laws and regulations of the Interior Depart- 
ment (see paragraph 11 of the Complaint and paragraph 
11 of the Answer (JA 9, 64)).7 Moreover, neither in the 
administrative proceedings in the Department nor in the 
pleadings in this litigation has there been any charge or 
allegation by appellee of fraud or mistake in the patent 
proceeding. Thus, the issues must be decided strictly on 
the merits and in conformity with long-established legal 
doctrines which are the foundation of mineral land titles 
in this country. 


Appellant’s main brief (pp. 17-22) establishes conclu- 
sively that it did acquire equitable title to the land in suit 
on June 15, 1954, and further that the legal consequences 
which flow therefrom make it a ministerial duty on the 
part of appellee to issue a patent (Br. 22-27). In its 
brief (pp. 26-28) appellee attempts to gloss over with 
superficial generalities the forthright principles enunciated 
by the United States Supreme Court which are controlling 
here. These principles may be briefly summarized as 
follows :* 


1. «¢* * * when the location of a mining claim is 
perfected under the law, it has the effect of a grant by 
the United States of the right of present and exclusive 
possession. * * * The owner is not required to purchase 
the claim or secure patent from the United States; but 
so long as he complies with the provisions of the mining 
laws, his possessory right, for all practical purposes 
of ownership, is as good as though secured by patent. 
*«* Wilbur v. Krushnic, 280 U.S. 306, 316-317 
(1980) (appellant’s brief, p. 18). 


7 The Secretary’s own regulation, 43 CFR 185.62 (appellant’s brief, App. 
10), expressly provides that ‘‘No entry will be allowed until the Manager has 
satisfied himself, by careful examination, that proper proofs have been filed 
upon the points indicated in the law and official regulations.’? See also the 
Secretary’s delegation order to land office managers (appellant’s brief, p. 
3, fn. 2). 


8 Unless otherwise noted, all emphasis in this brief is supplied. 
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2. “It is a general rule, in respect to the sales of 
real estate, that when a purchaser has paid the full 
purchase price his equitable rights are complete, and 
there is nothing left in the vendor but the naked legal 
title, which he holds in trust for the purchaser. And 
this general rule of real estate law has been repeatedly 
applied by this court to the administration of the 
affairs of the Land Department of the government ; 
and the ruling has been uniform, that whenever, in cash 
sales, the price has been paid, or, in other cases, all the 
conditions of entry performed, the full equitable title 
has passed, and only the naked legal title remains im 
the government in trust for the other party, in whom 
are vested all the rights and obligations of ownership.” 
Benson Mining Co. v. Alta Mining Co., 145 U.S. 428, 
432 (1892); Wyoming v. United States, 255 U.S. 489, 
497-498 (1921) (appellant’s brief, p. 19). 


3. «© * * * The entry by the local land officer issuing 
the final receipt was in the nature of a judgment in 
rem (Wight v. Dubois, 21 Fed. Rep. 693) and deter- 
mined that the Brick Company’s original locations 


were valid and that everything necessary to keep them 
in force, including the annual assessment work, had 
been done. It also adjudicated that no adverse claim 
existed and that the Brick Company was entitled to 
a patent.’ El Paso Brick Co. v. McKnight, 233 U.S. 
250, 256-257 (1914) (appellant’s brief, p. 20). 


4. “There is no conflict in the rulings of this court 
upon the question. With one voice they affirm that when 
the right to a patent exists, the full equitable title has 
passed to the purchaser, with all the benefits, immuni- 
ties and burdens of ownership, and that no third party 
can acquire from the government interests as against 
him. * **%?? Benson Mining Co. v. Alta Mining Co., 
supra, p. 434 (appellant’s brief, p. 28). 


5, ‘Where there is a valid location of a mining 
claim, the area becomes segregated from the public 
domain and the property of the locator. arene? St. 
Louis Mining Co. v. Montana Mining Co., 171 U.S. 650, 
655 (1881) (appellant’s prief, p. 30). 


6. Also pertinent and controlling is the rule that 
failure of a third party to file an adverse claim or 
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objection during the 60-day period of publication of 
notice of application for patent bars him from assert- 
ing any right to the land and leaves him as a protestant 
without interest (appellant’s brief, pp. 38-43 and in 
particular the cases cited in footnotes 37 and 38). 


Applying the foregoing principles to the case at bar it 
is submitted that appellant acquired equitable title and 
indefeasible vested rights to the land in suit on June 15, 
1954. On that date the land ceased to be part of the public 
lands of the United States for all purposes (Br. 45, fn. 43). 
Consequently, when Public Law 585 was enacted on August 
13, 1954, the United States no longer owned the land in 
suit except for the naked legal title which it held in trust 
for appellant (ibid.). In holding that third party Colvert 
may invoke the provisions of Section 7 of subsequently- 
enacted Public Law 585 to attack appellant’s vested rights 
and equitable title to the land in suit, appellee violated the 
due process clause of the Fifth Amendment of the Federal 
Constitution (Br. 43-54). 


CONCLUDING STATEMENT 


Appellee has gone to extraordinary lengths in its brief 
to muddy the waters and to obscure the real issues. He 
has resurrected a specious issue (Br. 2, 21) in an effort to 
show that there are adverse interests other than Colvert 
that require protection. F. H. Gower’s oil and gas lease 
applications Colorado 09985 and 09987 were filed in January 
1955, more than six months after appellant completed its 
patent proceeding and acquired equitable title. Even ap- 
pellee will admit that it was aware of appellant’s mining 
claims in January 1955 and that an oil and gas lease appli- 
cant aequires no rights of any kind to lands which are not 
vacant or unappropriated. 

On the other hand, appellee has completely ignored the 
case of Jensen et al., Keith et al., 63 LD. 71 (1956), which 
is the leading case of the Interior Department and one on 
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all fours with the case at bar and which shows the correct 
rule to be that the issuance of an oil and gas lease to 
Colvert exceeded the Secretary’s authority and was a nullity 
(appellant’s brief, pp. 31-32). Appellee has also ignored 
a published Opinion dated September 30, 1921 (48 L.D. 459) 
of a previous Secretary of the Interior holding that an 
oil and gas lease is not an ‘‘entry’’ of land within the 
meaning of the public land laws (Br. 36). Appellee’s 
contention that appellant must file a contest to eliminate 
Colvert’s so-called entry therefore fails. 


The cases relied on in appellee’s brief are neither rele- 
vant nor controlling here. In Anderson v. McKay, 94 U.S. 
App. D.C. 11, 211 F. 2nd 798 (Br. 28), a case arising from 
a railroad grant, this Court held (at p. 16) that the statute 
under consideration conferred an inchoate right or privilege 
which could be defeated by certain events occurring prior 
to its exercise. Under the United States Mining Laws, 
however, the location of a valid mining claim confers on 
the locator a vested property right (Wilbur v. Krushnic, 
supra) and an absolute right under the statute (30 U.S.C. 
29) to a patent. The quotations (Br. 19, 20) from Brown 
v. Hitchcock, 173 U.S. 473, a case arising under the Swamp 
Land Act, and United States v. Schurz, 102 U.S. 378, a 
case arising under the preemption laws, do not aid appellee 
because in the case at bar there had been a final disposition 
of appellant’s patent proceeding when the purchase price 
was paid and a final receipt was issued and the Secretary 
had merely the ministerial duty to issue a patent. Cosmos 
Co. v. Gray Eagle Co., 190 U.S. 301 (Br. 22, 23), a case 
involving a forest selection, is without relevancy to the 
case at bar. There, neither the statute nor the governing 
regulation (referred to as Rule 18) gave the local land 
officer the right to determine whether the selector had 
complied with the provisions of the Act but on the contrary 
that right had been expressly reserved to the Commis- 
sioner of the General Land Office by Rule 18. In the case 
at bar, however, the statute (30 U.S.C. 29, Br. App. 2) 
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and the governing regulation (43 CFR 185.62, Br. App. 10) 
and the Secretary’s delegation order (Br. 3, fn. 2) gave the 
local land officer, the Manager, the right to determine 
whether appellant had complied with the provisions of the 
Act. And this determination was binding and conclusive 
on the Secretary in the absence of fraud or mistake, of 
which there is no charge in this case. 

It is submitted, therefore, that the judgment appealed 
from should be reversed. 
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